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Open Meetings 

Statewide agencies and regional agencies that extend into four or more counties post 
meeting notices with the Secretary of State.  
Meeting agendas are available on the Texas Register's Internet site: 
http://www.sos.state.tx.us/open/index.shtml
Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner 
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call 
512-463-5561. Or request a copy by email: register@sos.state.tx.us 
For items not available here, contact the agency directly. Items not found here: 
•	 minutes of meetings 
•	 agendas for local government bodies and regional agencies that extend into fewer
than four counties 
•	 legislative meetings not subject to the open meetings law 
The Office of the Attorney General offers information about the open meetings law, 

including Frequently Asked Questions, the Open Meetings Act Handbook, and Open 

Meetings Opinions. 

http://www.oag.state.tx.us/open/index.shtml
 
The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839). 
Additional information about state government may be found here: 
http://www.texas.gov
... 

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a 
disability must have equal opportunity for effective communication and participation in 
public meetings. Upon request, agencies must provide auxiliary aids and services, such as 
interpreters for the deaf and hearing impaired, readers, large print or Braille documents. 
In determining type of auxiliary aid or service, agencies must give primary consideration 
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail, 
telephone, or RELAY Texas. TTY: 7-1-1.
♦ ♦ ♦ 
Appointments 
Appointments for January 26, 2011 
Designating Timothy Timmerman as presiding officer of the Lower 
Colorado River Authority for a term at the pleasure of the Governor. 
Mr. Timmerman is replacing Rebecca Klein of San Antonio as presid­
ing officer. 
Designating Stephanie E. Simmons as presiding officer of the Risk 
Management Board for a term at the pleasure of the Governor. Ms. 
Simmons is replacing Ernest C. Garcia of Austin as presiding officer. 
Appointments for February 7, 2011 
Appointed to the Rehabilitation Council of Texas for a term to expire 
October 29, 2012, Michael Halligan of Georgetown (Mr. Halligan is 
being reappointed). 
Appointed to the Rehabilitation Council of Texas for a term to expire 
October 29, 2013, Lori Henning Crutchfield of Austin (pursuant to the 
U.S. Rehabilitation Act). 
Appointed to the Rehabilitation Council of Texas for a term to expire 
October 29, 2013, Mark Gerald Schroeder of Wichita Falls (pursuant 
to the U.S. Rehabilitation Act). 
Appointed to the Texas Violent Gang Task Force for a term at the plea­
sure of the Governor, Rodney R. Rodriguez of Lubbock (replacing Vic­
tor Bond of Bayou Vista who resigned). 
Appointed to the Texas State Council for Interstate Adult Offender 
Supervision for a term to expire February 1, 2017, Rissie Owens of 
Huntsville (Ms. Owens is being reappointed). 
Rick   
TRD-201100634 
Perry, Governor
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TITLE 16. ECONOMIC REGULATION 
PART 1. RAILROAD COMMISSION OF 
TEXAS 
CHAPTER 3. OIL AND GAS DIVISION 
16 TAC §3.15 
The Railroad Commission of Texas adopts, on an emergency 
basis, amendments to §3.15, relating to Surface Equipment Re­
moval Requirements and Inactive Wells. The emergency rule is 
effective immediately upon filing with the Secretary of State and 
will be in effect for 120 days. The emergency amendments are 
to  amend the w ording in current subsection (l)(3) and the addi­
tion of new subsection (q). 
In support of the emergency adoption of amended §3.15(l)(3), 
the Commission makes the following findings: 
1. On January 26, 2011, the Texas Oil and Gas Association, 
Texas Independent Producers and Royalty Owners Association, 
Texas Alliance of Energy Producers, Panhandle Producers and 
Royalty Owners Association, Permian Basin Petroleum Associa­
tion and Historic Texas Ranches filed a joint petition for rulemak­
ing and emergency rulemaking. The Petition contends that an 
       emergency exists regarding the requirement of Railroad Com­
mission Rule §3.15(l)(3) that hydraulic pressure tests be per­
formed on inactive wells that are more than 25 years old and 
that have been inactive for more than 10 years. 
2. The Railroad Commission, after notice and comment as re­
quired by law, adopted §3.15(l), effective September 13, 2010. 
This rule subsection generally requires that wells that are more 
than 25 years old and that become inactive either be fluid level 
tested annually or hydraulic pressure tested every five years to 
assure that the wells do not pose a threat to surface or subsur­
face waters. 
3. Either a successful fluid level test or a successful hydraulic 
pressure test (also known as a mechanical integrity test or "MIT") 
demonstrates that an inactive well is not an immediate threat 
to water resources. However, the MIT is the more definitive, 
long-term assurance and, as a result is only required every five 
years while fluid tests must be conducted annually. 
4. A successful fluid level test does not necessarily establish 
that a well could not be a conduit for fluids into usable quality 
zones. It does demonstrate, however, that as of the time of the 
test, any fluids in the well are sufficiently separated from usable 
quality zones that the well poses no immediate threat to usable 
quality water. 
5. A successful hydrostatic MIT test affirmatively demonstrates 
that a wellbore retains its mechanical integrity and cannot serve 
as a conduit for downhole fluids into usable quality water zones. 
6. All other factors being equal, the older a well is and the longer 
a well has been inactive, the more likely the well is to suffer a me­
chanical failure or otherwise become a potential threat to ground 
or surface water. Accordingly, existing subsection (l)(3), effective 
September 13, 2010, requires that wells that are both more than 
25 years old and that have been inactive for more than 10 years 
be MIT tested once every five years without the alternative of 
performing annual fluid level tests.  
7. Texas Natural Resources Code §89.023(a)(2), effective 
September 1, 2010, mandates that an inactive well may not be 
granted a plugging extension unless it is in compliance with all 
Commission rules, including, the requirement of §3.15(l)(3) that 
25 year old, 10-year inactive wells be successfully MIT tested. 
8. Texas Natural Resources Code §89.022(c), effective Septem­
ber 1, 2010, prohibits the Commission from renewing the P-5 or­
ganization report of an operator that has not obtained a plugging 
extension for each of its inactive wells. 
9. An approved P-5 organization report is a prerequisite for an 
operator to lawfully operate oil and gas wells in the State of 
Texas. Operator P-5s must be renewed annually and roughly 
an equal number are due for renewal on the first day of each 
month of the year. 
10. Unlike a fluid level test, the MIT testing of many wells re­
quires the services of a workover rig. 
11. There is a shortage of sufficient workover rigs for all opera­
tors to conduct required MITs on their 10 year inactive wells prior 
to their respective P-5 renewal dates. 
12. Without an approved or renewed P-5, an operator would be 
required to cease oil and gas operations in Texas. Even the tem­
porary, unnecessary cessation of operations by multiple oil and 
gas producers, given the current unstable world oil supply, would 
represent and imminent peril to the public safety and welfare. 
13. An emergency rule authorizing demonstration of water pro­
tection by either fluid level test or MIT on a temporary basis would 
give operators the opportunity to conduct necessary tests to as­
sure water protection with available resources, without interrupt­
ing production activities. 
14. It is the intent of the Commission that this emergency rule, 
§3.15(l)(3), be effective for a period of 120 days, from February 
8, 2011, the date of adoption and filing with the Office of the 
Secretary of State, through June 7, 2011. 
In support of the emergency adoption of new subsection (q), the 
Commission makes the following findings: 
1. On January 26, 2011, the Texas Oil and Gas Association, 
Texas Independent Producers and Royalty Owners Association, 
Texas Alliance of Energy Producers, Panhandle Producers and 
Royalty Owners Association, Permian Basin Petroleum Associa­
tion and Historic Texas Ranches filed a joint petition for rulemak-
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ing and emergency rulemaking. The Petition contends that an 
emergency exists regarding the implementation of HB 2259 and 
requests that the Railroad Commission engage in emergency 
and regular rulemaking to authorize operators to continue oper­
ating beyond their P-5 renewal dates without a Commission de­
termination that compliance with HB 2259 has been achieved. 
2. The Railroad Commission, after notice and comment as re­
quired by law, adopted 16 Texas Administrative Code §3.15, ef­
fective September 13, 2010. This rule generally implements new 
statutory requirements concerning inactive land wells enacted by 
the 81st Legislative Session in House Bill (HB) 2259. That bill 
requires an operator to obtain plugging extensions for all inac­
tive wells it does not plug and to de-energize and cleanup inac­
tive well sites. The statute provides seven alternative avenues 
for obtaining plugging extensions. Clean-up requirements under 
the statute begin with a well that has been inactive for one year 
and increase at the five and ten year inactive milestones. 
3. The majority of HB 2259 has been codified in Chapter 89 of 
the Texas Natural Resources Code and prohibits the Railroad 
Commission from approving or renewing the P-5 Organization 
Report of an operator that does not obtain a plugging extension 
for each of its inactive wells and certify that it has met the inactive 
well site cleanup requirements. 
4. The HB 2259 provision regarding P-5 renewal states, "The 
commission may not renew or approve the organization report 
required by §91.142 for an operator that fails to comply with 
the requirements of this subchapter." Texas Natural Resources 
Code §89.022(c). There is no provision in the statute for exten­
sions to allow compliance after the P-5 renewal date. 
5. A temporary emergency situation exists as a result of the new 
stricter requirements regarding management of inactive wells 
and the failure of some operators with significant numbers of in­
active wells to begin bringing those wells into compliance suffi ­
ciently in advance of their P-5 renewal dates. Whether that fail­
ure to begin addressing inactive wells early was due to ignorance 
of the new law or inadequate planning, at this point, a shortage 
of trained personnel and equipment make rapid compliance with 
the provisions of HB 2259 impossible for some operators with 
significant numbers of inactive wells. 
6. Texas Natural Resources Code §89.022(c), effective Septem­
ber 1, 2010, prohibits the Commission from renewing the P-5 or­
ganization report of an operator that has not complied with the 
provisions of HB 2259 obtained a plugging extension for each of 
its inactive wells. 
7. An approved P-5 organization report is a prerequisite for an 
operator to lawfully operate oil and gas wells in the State of 
Texas. Operator P-5s must be renewed annually and roughly 
an equal number are due for renewal on the first day of each 
month of the year. 
8. Without an approved or renewed P-5, an operator would be 
required to cease oil and gas operations in Texas. Even the tem­
porary, unnecessary cessation of operations by multiple oil and 
gas producers, given the current unstable world oil supply, would 
represent and imminent peril to the public safety and welfare. 
9. An emergency rule temporarily authorizing a 90 day extension 
following an operator’s P-5 renewal date to allow an operator to 
achieve and demonstrate compliance, with the option of obtain­
ing an additional 45-day extension for good cause, would fulfill 
the purposes of HB 2259, without interrupting production activi­
ties. 
10. It is the intent of the Commission that this emergency sub­
section (q) be effective for a period of 120 days, from February 
8, 2011, the date of adoption and filing with the  Office of the Sec­
retary of State, through June 7, 2011. 
The Commission adopts the amendments to §3.15 on an emer­
gency basis pursuant to Texas Government Code, §2001.034, 
which authorizes a state agency to adopt an emergency rule 
without prior notice or hearing if the agency finds that an immi­
nent peril to the public health, safety, or welfare, or a requirement 
of state or federal law, requires adoption of a rule on fewer than 
30 days’ notice, and states in writing the reasons for its findings; 
Texas Government Code, §2001.036, which provides that if a 
state agency finds that an expedited effective date is necessary 
because of imminent peril to the public health, safety, or welfare, 
and subject to applicable constitutional or statutory provisions, a 
rule is effective immediately on filing with the secretary of state; 
Texas Natural Resources Code, §81.051 and §81.052, which 
give the Commission jurisdiction over all persons owning or en­
gaged in drilling or operating oil or gas wells in Texas and the au­
thority to adopt all necessary rules for governing and regulating 
persons and their operations under the jurisdiction of the Com­
mission; Texas Natural Resources Code, Chapter 89, Subchap­
ter B-1, as enacted by HB 2259, relating to Plugging of Certain 
Inactive Wells; and Texas Natural Resources Code, §91.101, 
which gives the Railroad Commission authority to adopt rules 
and orders governing the operation, abandonment, and proper 
plugging of wells subject to the jurisdiction of the commission. 
Cross reference to statute: Texas Government Code, Chapter 
2001, and Texas Natural Resources Code, Chapters 81, 89, and 
91. 
Cross reference to sections affected: Texas Government Code, 
§2001.034 and §2001.036, and Texas Natural Resources Code, 
§§81.051, 81.052, 89.022, 89.023, and 91.101. 
Issued in Austin, Texas, on February 8, 2011. 
§3.15. Surface Equipment Removal Requirements and Inactive Wells. 
(a) - (k) (No change.) 
(l) Fluid level or hydraulic pressure test for inactive wells more 
than 25 years old. 
(1) - (2) (No change.) 
(3) For each inactive well that is more than 25 years old and 
that has been inactive more than 10 years, the operator must perform 
either a fluid level test once every 12 months or [have performed] a  
hydraulic pressure test once every five years and obtain [and obtained] 
the approval of the Commission or its delegate of the results of said 
tests [once every five years]. 
(4) - (7) (No change.) 
(m) - (p) (No change.) 
(q) Extension and appeal. If after administrative review of a 
refiled annual organization report, the Commission’s delegate deter
mines administratively that the organization report does not qualify for 
renewal because of a failure to comply with the requirements of this 
section concerning inactive wells, the Commission or its delegate will 
notify the organization of the administrative determination, provide the 
organization with a written statement of the reasons why the organiza
tion report does not qualify under the requirements of this section for 
renewal, and advise the organization that it has a 90-day time period 
to resolve satisfactorily the deficiencies under this section. The Com
mission or its delegate may grant one 45-day extension of this time 
period for good cause. If, after that time period, the Commission’s del
­
­
­
­
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♦ ♦ ♦ 
egate determines administratively that the annual organization report 
still does not qualify for renewal under the terms of this section, the 
operator may request a hearing regarding that administrative determi­
nation as provided in subsection (g) of this section. The organization’s 
prior organization report shall remain in effect during the administra­
tive review process and during any resulting hearing until an order of 
the Commission that the refiled annual organization report does not 
qualify for renewal has become final and appealable. 
This agency hereby certifies that the emergency adoption has 
been reviewed by legal counsel and found to be within the 
agency’s legal authority to adopt. 
Filed with the Office of the Secretary of State on February 8, 
2011. 
TRD-201100505 
Mary Ross McDonald 
Managing Director 
Railroad Commission of Texas 
Effective date: February 8, 2011 
Expiration date: June 7, 2011 
For further information, please call: (512) 475-1295 
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TITLE 1. ADMINISTRATION 
PART 10. DEPARTMENT OF 
INFORMATION RESOURCES 
CHAPTER 204. INTERAGENCY CONTRACTS 
FOR INFORMATION RESOURCES 
TECHNOLOGIES 
The Texas Department of Information Resources (department) 
proposes to amend Subchapter B, State Agency Interagency 
Contracts, and Subchapter C, Institution of Higher Education In­
teragency Contracts, of 1 TAC Chapter 204, concerning Intera­
gency Contracts for Information Resources Technologies. The 
changes to the rules apply to state agencies and institutions of 
higher education. The assessment of the impact of the proposed 
change on institutions of higher education has been prepared in 
consultation with the Information Technology Council for Higher 
Education in compliance with §2054.121(b), Texas Government 
Code. 
The proposed amendments to §§204.10 - 204.12 and §§204.30 
- 204.32 result from a rule review of Chapter 204 notice which 
was published in the  November 12, 2010, issue of the Texas 
Register (35 TexReg 10061). 
The department proposes to amend §204.11(1) and §204.31(2) 
to increase the threshold by which a state agency or institution of 
higher education may procure information resources technolo­
gies from another state agency or institution of higher educa­
tion without first giving public notice of a request for proposals or 
an invitation for bids from $50,000 to $100,000. Increasing this 
minimum amount is consistent with the provisions of §2054.008, 
Texas Government Code, which requires state agencies and 
institutions of higher education to notify the Legislative Budget 
Board of all contracts for major information systems that exceed 
$100,000. 
The department also proposes clarifications and changes to up­
date references to the applicable procurement rules for state 
agencies and institutions of higher education relating to public 
solicitation requirements associated with information resources 
technologies interagency contracts, and exceptions from those 
public solicitation requirements. 
All references to the Texas Building and Procurement Commis­
sion in §§204.10, 204.11, 204.30, and 204.31 are removed. The 
enactment of House Bill 3560, 80th Legislature, 2007, trans­
ferred procurement duties and powers of the Texas Building and 
Procurement Commission related to the purchasing procedures 
relative to Chapter 204 to the Office of the Comptroller of Public 
Accounts. The department proposes to change its rules to re­
fer to applicable State of Texas procurement rules rather than to 
reference the procurement rules of a specific state agency. The 
proposed change obviates the need to modify the rules again 
if procurement functions are transferred again between state 
agencies. 
To comply with the provisions of §51.928(b), Texas Education 
Code, regarding Written Contracts or Agreements Between Cer­
tain Institutions, the department is recommending the addition of 
new language in §204.31(1) that exempts eligible institutions of 
higher education with a common governing board from the re­
quirements of Chapter 771, Texas Government Code. 
To be more responsive to agencies or institutions of higher ed­
ucation seeking waivers, the department proposes to amend 
§204.12(c) and §204.32(c) to shorten the period of time in which 
the department must issue a written notice of approval or denial 
from 30 days to 15 days following the date of a waiver request 
made by an agency or institution of higher education. 
The department also proposes to delete an erroneous state­
ment in §204.12(d) that states the rules are proposed under 
§§2054.121 and 2054.052(a), Texas Government Code. 
R. Douglas Holt, Deputy Executive Director, Statewide Tech­
nology Services, has determined that increasing the minimum 
amount by which interagency contracts are excepted from the 
requirements of 1 TAC Chapter 204 will have a positive fiscal 
impact on state agencies and institutions of higher education for 
a period of  five years. An exact cost avoidance estimate cannot 
be assessed. Assuming the time required to issue a public 
solicitation and make a determination of the most cost-effective 
alternative on average is approximately 160 hours at a rate of 
$31.25 (Purchaser VI, midpoint), and that approximately 50 
additional contracts range between $50,000 and $100,000, 
then the amount of cost avoidance incurred annually would 
total $247,500, and a five year cost avoidance would total 
$1,237,500. There are no costs for agencies and institutions of 
higher education to implement these administrative changes. 
Mr. Holt has also determined that for each year of the first five 
years the proposed rules are in effect, the anticipated public 
benefit results from a more effective use of public and financial 
resources through the enforcement and administration of rules 
concerning interagency contracts. 
There are no anticipated economic costs to persons or small 
businesses required to comply with the proposed rules. 
Comments on the proposed rule changes may be submitted 
to Martin Zelinsky, Interim General Counsel, 300 West 15th 
Street, Suite 1300, Austin, Texas 78701, or to martin.zelin­
sky@dir.texas.gov. Comments will be accepted for 30 days 
after publication in the Texas Register. 
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SUBCHAPTER B. STATE AGENCY 
INTERAGENCY CONTRACTS 
1 TAC §§204.10 - 204.12 
The amendments are proposed pursuant to §2054.119(d), 
Texas Government Code, which authorizes the department to 
define circumstances in which certain interagency contracts 
costing less than a minimum amount are excepted from the 
requirements of §2054.119, Texas Government Code, and 
§2054.052(a), Texas Government Code, which authorizes 
the department to adopt rules as necessary to implement its 
responsibilities under Chapter 2054, Texas Government Code. 
Sections 2054.052, 2054.119 and 2054.121, Texas Government 
Code, and §51.928, Texas Education Code are affected by this 
proposal. 
§204.10. Public Solicitation Required. 
Public solicitation is required under the following conditions: 
(1) Except as otherwise provided in 1 T.A.C. §204.11, each 
state agency that proposes to receive information resources technolo­
gies under a contract from another state agency or institution of higher 
education must first solicit bids or proposals for the procurement of 
such technologies by giving public notice of a request for proposals or 
a request for bids. 
(2) Each state agency that solicits bids or proposals from 
the public for the procurement of information resources technologies 
must do so in accordance with applicable State of Texas procurement
rules [adopted by the Texas Building and Procurement Commission]
pertaining to competitive bidding or competitive sealed proposals. 
(3) If a state agency receives a bid or a proposal from a
private vendor in response to a solicitation issued in accordance with
this subsection, it must review the bid or proposal and compare it with
the best proposed interagency contract available to the state agency for
such information resources technologies. Specifically, the state agency
must determine whether the bid or proposal: 
 
 
 
 
 
 
 
(A) is for the same or substantially the same technolo­
gies as those available under the proposed interagency contract; 
(B) would allow the state agency to accomplish the ap­
plication or project at an acceptable level of quality; 
(C) would allow the state agency to accomplish the ap­
plication or project in an acceptable period of time; and 
(D) would have a total cost to the state that is less than 
the total cost to the state of the best proposed interagency contract avail­
able to the state agency. 
(4) If a state agency receives a bid or proposal from a pri­
vate vendor that satisfies all of the criteria listed under paragraph (3) 
of this subsection, it may not enter into an interagency contract for the 
receipt of such information resources technologies. 
§204.11. Exceptions to Public Solicitation Requirement. 
A state agency may procure information resources technologies from 
another state agency or institution of higher education without first giv­
ing public notice of a request for proposals or an invitation for bids in 
the following cases: 
(1) the total dollar amount of the proposed interagency con­
tract does not exceed $100,000 [$50,000]; 
(2) the state agency has requested and received a waiver 
from the department in accordance with 1 T.A.C. §204.12, and the total 
dollar amount of the proposed interagency contract does not exceed the 
amount specified by the department in the waiver; or 
(3) the total dollar amount of the proposed interagency con­
tract does not exceed $1 million and one or more of the following cir­
cumstances are present: 
(A) the primary purpose of the proposed interagency 
contract is the direct accomplishment of a specific legislative mandate; 
(B) the procurement constitutes an emergency purchase 
under applicable State of Texas procurement rules; 
[(B) the same or substantially the same information re­
sources technologies are available from two or more private vendors 
under the catalogue purchasing procedure of the Texas Building and 
Procurement Commission at a cost that exceeds the cost of the pro­
posed interagency contract;] 
(C) the procurement constitutes a proprietary purchase 
under applicable State of Texas procurement rules; or [an emergency 
purchase under applicable rules of the Texas Building and Procurement 
Commission;] 
[(D) the procurement constitutes a proprietary purchase 
under applicable rules of the Texas Building and Procurement Commis­
sion; or] 
(D) [(E)] both parties to the proposed interagency con­
tract are health and human service agencies, as that term is defined in 
Texas Government Code, §531.001(4). 
§204.12. Waivers. 
(a) A state agency, other than an institution of higher educa­
tion, may submit a written request to the department for a waiver of 
the public solicitation requirement described in subsection (a) of this 
section. The written request must include the following: 
(1) a description of the proposed interagency contract, in­
cluding the total dollar amount of the contract; 
(2) a description of the circumstances that would, in the 
opinion of the requesting state agency, justify an exception to the public 
solicitation requirement; 
(3) a certification that a procurement under the proposed in­
teragency contract would, in the opinion of the requesting state agency, 
be more cost effective than a procurement based on a public solicita­
tion of bids or proposals; 
(4) detailed cost information to support the certification of 
cost effectiveness; and 
(5) any other information requested by the department. 
(b) Upon receipt of a request for a waiver, the department shall 
promptly review the request to determine whether it contains the re­
quired information and the required certification of cost effectiveness. 
If the request does contain such information and certification, the de­
partment shall issue a written determination that a procurement under 
the proposed contract is presumed by the department to be more cost 
effective than a procurement based on a public solicitation of bids or 
proposals, and shall issue a written waiver of the public solicitation re­
quirement for the proposed contract. The written waiver shall specify 
the maximum dollar amount that may be expended in connection with 
the proposed contract without having to comply with the public solici­
tation requirement. 
(c) If the department has not issued a written denial of the 
waiver request within 15 30] calendar days following the date of its 
receipt of the request, the
[
 request for a waiver is deemed approved in 
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an amount equal to the total dollar amount of the proposed interagency 
contract. 
(d) A decision by the department regarding the issuance of a 
waiver or a determination of cost effectiveness is final and may not be 
appealed. [The rules are proposed under §§2054.121 and 2054.052(a), 
Texas Government Code.] 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100600 
Martin Zelinsky 
Interim General Counsel 
Department of Information Resources 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 475-4700 
SUBCHAPTER C. INSTITUTION OF HIGHER 
EDUCATION INTERAGENCY CONTRACTS 
1 TAC §§204.30 - 204.32 
The amendments are proposed pursuant to §2054.119(d), 
Texas Government Code, which authorizes the department to 
define circumstances in which certain interagency contracts 
costing less than a minimum amount are excepted from the 
requirements of §2054.119, Texas Government Code, and 
§2054.052(a), Texas Government Code, which authorizes 
the department to adopt rules as necessary to implement its 
responsibilities under Chapter 2054, Texas Government Code. 
Sections 2054.052, 2054.119 and 2054.121, Texas Government 
Code, and §51.928, Texas Education Code are affected by this 
proposal. 
§204.30. Public Solicitation Required. 
Public solicitation is required under the following conditions: 
(1) Except as otherwise provided in 1 T.A.C. §204.31, each 
institution of higher education that proposes to receive information re­
sources technologies under a contract from another state agency or in­
stitution of higher education must first solicit bids or proposals for the 
procurement of such technologies by giving public notice of a request 
for proposals or a request for bids. 
(2) Each institution of higher education that solicits bids or 
proposals from the public for the procurement of information resources 
technologies must do so in accordance with applicable State of Texas 
procurement rules [adopted by the Texas Building and Procurement 
Commission] pertaining to competitive bidding or competitive sealed 
proposals. 
(3) If an institution of higher education receives a bid or 
a proposal from a private vendor in response to a solicitation issued 
in accordance with this subsection, it must review the bid or proposal 
and compare it with the best proposed interagency contract available 
to the institution of higher education for such information resources 
technologies. Specifically, the institution of higher education must de­
termine whether the bid or proposal: 
(A) is for the same or substantially the same technolo­
gies as those available under the proposed interagency contract; 
(B) would allow the institution of higher education to 
accomplish the application or project at an acceptable level of quality; 
(C) would allow the institution of higher education to 
accomplish the application or project in an acceptable period of time; 
and 
(D) would have a total cost to the state that is less than 
the total cost to the state of the best proposed interagency contract avail­
able to the institution of higher education. 
(4) If an [a] institution of higher education receives a bid or 
proposal from a private vendor that satisfies all of the criteria listed un­
der paragraph (3) of this subsection, it may not enter into an interagency 
contract for the receipt of such information resources technologies. 
§204.31. Exceptions to Public Solicitation Requirement. 
An institution of higher education may procure information resources 
technologies from another state agency or institution of higher educa­
tion without first giving public notice of a request for proposals or an 
invitation for bids in the following cases: 
(1) both parties are institutions of higher education with a 
common governing board that are not subject to the requirements of 
Chapter 771, Texas Government Code pursuant to §51.928, Texas Ed
ucation Code; 
(2) [(1)] the total dollar amount of the proposed intera­
gency contract does not exceed $100,000 [$50,000]; 
(3) [(2)] the institution of higher education has requested 
and received a waiver from the department in accordance with 1 T.A.C. 
§204.32, and the total dollar amount of the proposed interagency con­
tract does not exceed the amount specified by the department in the 
waiver; or 
(4) [(3)] the total dollar amount of the proposed intera­
gency contract does not exceed $1 million and one or more of the 
following circumstances are present: 
(A) the primary purpose of the proposed interagency 
contract is the direct accomplishment of a specific legislative mandate; 
(B) the procurement constitutes an emergency purchase 
under applicable State of Texas procurement rules; or 
[(B) the same or substantially the same information re
sources technologies are available from two or more private vendors 
under the catalogue purchasing procedure of the Texas Building and 
Procurement Commission at a cost that exceeds the cost of the pro
posed interagency contract;] 
(C) the procurement constitutes a proprietary purchase 
under applicable State of Texas procurement rules. [an emergency pur
chase under applicable rules of the Texas Building and Procurement 
Commission;] 
[(D) the procurement constitutes a proprietary purchase 
under applicable rules of the Texas Building and Procurement Commis
sion; or] 
[(E) both parties to the proposed interagency contract 
are institutions of higher education with a common governing board, 
as those terms are defined in the Education Code, §61.003.] 
§204.32. Waivers. 
(a) An institution of higher education may submit a written re­
quest to the department for a waiver of the public solicitation require­
ment described in subsection (a) of this section. The written request 
must include the following: 
­
­
­
­
­
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(1) a description of the proposed interagency contract, in­
cluding the total dollar amount of the contract; 
(2) a description of the circumstances that would, in the 
opinion of the requesting institution of higher education, justify an ex­
ception to the public solicitation requirement; 
(3) a certification that a procurement under the proposed 
interagency contract would, in the opinion of the requesting institution 
of higher education, be more cost effective than a procurement based 
on a public solicitation of bids or proposals; 
(4) detailed cost information to support the certification of 
cost effectiveness; and 
(5) any other information requested by the department. 
(b) Upon receipt of a request for a waiver, the department shall 
promptly review the request to determine whether it contains the re­
quired information and the required certification of cost effectiveness. 
If the request does contain such information and certification, the de­
partment shall issue a written determination that a procurement under 
the proposed contract is presumed by the department to be more cost 
effective than a procurement based on a public solicitation of bids or 
proposals, and shall issue a written waiver of the public solicitation re­
quirement for the proposed contract. The written waiver shall specify 
the maximum dollar amount that may be expended in connection with 
the proposed contract without having to comply with the public solici­
tation requirement. 
(c) If the department has not issued a written denial of the 
waiver request within 15 [30] calendar days following the date of its 
receipt of the request, the request for a waiver is deemed approved in 
an amount equal to the total dollar amount of the proposed interagency 
contract. 
(d) A decision by the department regarding the issuance of a 
waiver or a determination of cost effectiveness is final and may not be 
appealed. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100601 
Martin Zelinsky 
Interim General Counsel 
Department of Information Resources 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 475-4700 
TITLE 10. COMMUNITY DEVELOPMENT 
PART 6. TEXAS DEPARTMENT OF 
RURAL AFFAIRS 
CHAPTER 255. TEXAS COMMUNITY 
DEVELOPMENT PROGRAM 
SUBCHAPTER A. ALLOCATION OF 
PROGRAM FUNDS 
10 TAC §255.5 
The Texas Department of Rural Affairs (TDRA) proposes an 
amendment to §255.5, concerning the Disaster Relief Fund. 
The amendment proposes to set a funding priority for the 
Disaster Relief Fund. On February 3, 2011, the TDRA Board 
of Directors approved the publication of this rule proposal for 
comment. 
Charles (Charlie) S. Stone, Executive Director, has determined 
that for the first five-year period the amendment is in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amendment as proposed. 
Mr. Stone also has determined that for each  year of the  first 
five years the proposed amendment is in effect the public ben­
efit anticipated as a result of enforcing the amendment will be 
the equitable allocation of CDBG non-entitlement area funds to 
eligible units of general local government in Texas. There will be 
no effect on small or large businesses. There is no anticipated 
economic cost to persons who are required to comply with the 
amendment as proposed. 
Comments on the proposal may be submitted to Mark Wyatt, 
Director, Community Development, Texas Department of Rural 
Affairs, P.O. Box 12877, Austin, Texas 78711, telephone: (512) 
936-6701. Comments must be received no later than 30 days 
from the date of publication of the proposed amendment in the 
Texas Register. 
The amendment is proposed under the Texas Government Code 
§487.052, which provides the Texas Department of Rural Affairs 
with the authority to adopt rules and administrative procedures to 
carry out the provisions of Chapter 487 of the Texas Government 
Code. 
No other code, article, or statute is affected by the proposed 
amendment. 
§255.5. Disaster Relief Fund. 
(a) - (c) (No change.) 
(d) Funding priority. The Texas CDBG program prioritizes the 
use of the Disaster Relief Fund for projects in which there are federal 
declarations that provide the federally required 25 percent match por
tion of the Federal Emergency Management Agency (FEMA) or Natu
­
­
ral Resources Conservation Service (NRCS) approved budget covering 
approved repair and restoration activities. Priority is based on the date 
of the presidential declaration. For presidential declarations, Disaster 
Relief Funds are only used to assist eligible applicants in meeting the 
match requirements for FEMA Public Assistance categories A and C 
through G and NRCS Emergency Watershed Protection Program re­
quiring a match for eligible costs associated with repairs and restora­
tion of disaster-related infrastructure activities. The funding priority is 
the match requirements associated with FEMA Public Assistance cat­
egories A and C through G for repair or restoration rather than miti­
gation. Equal priority is given for the match requirements for projects 
in categories A and C through G addressing imminent threats to public 
safety. Federal hazard mitigation projects would be a lower funding 
priority and are not eligible under the provisions listed in this subsec­
tion. Applications must be submitted no later than 12 months from the 
presidential declaration. However, the Disaster Relief Fund will not 
necessarily retain the priority for the entire 12-month period. Disaster 
Relief Funds can only be used for repairs and restoration of damaged 
items in presidential declarations to pre-disaster conditions in design, 
function, and capacity. 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100584 
Charles S. (Charlie) Stone 
Executive Director 
Texas Department of Rural Affairs 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 936-7887 
♦ ♦ ♦ 
SUBCHAPTER C. DISASTER RECOVERY 
PROGRAM 
10 TAC §255.100 
The Texas Department of Rural Affairs (TDRA) proposes new 
§255.100, concerning Compliance Agreement Requirements. 
The proposed new rule establishes requirements and proce­
dures for recipients of Community Development Block Grant 
Disaster Recovery funds related to Hurricanes Dolly and Ike. 
The new rule adds definitions; reporting and data collection re­
quirements; guidelines for assessing and prioritizing the needs 
of survivors of Hurricanes Dolly and Ike with disabilities; and 
establishing a process for progressive sanctions for a recipient’s 
non-compliance with required contract performance. 
Charles S. (Charlie) Stone, Executive Director, has determined 
that for the first five-year period the new section is in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the new section as proposed. 
Mr. Stone has also determined that for each year of the first 
five years the proposed new section is in effect the public ben­
efit anticipated as a result of enforcing the new section will be 
compliance with the requirements of the Conciliation Agreement 
approved by the U.S. Department of Housing and Urban Devel­
opment effective May 25, 2010. There will be no cost to small 
business or individuals. 
Comments on the proposal may be submitted to Anne Osburn, 
General Counsel, TDRA, P.O. Box 12877, Austin, TX 78711, 
telephone: (512) 936-6342. Comments will be accepted for 30 
days following the date of publication of this proposal in the Texas 
Register. 
The new section is proposed under Texas Government Code 
§487.052, which provides the board with the authority to adopt 
rules concerning the implementation of TDRA’s responsibilities. 
No other code, article, or statute is affected by the proposed new 
section. 
§255.100. Compliance Agreement Requirements. 
(a) Purpose. The purpose of this section is to establish the pro
cedures related to the administration of Hurricane Recovery Funds in 
compliance with the Conciliation Agreement that resolved fair housing 
complaints (HUD Case No. 06-10-0410-8 and 06-10-0410-9) against 
the State of Texas before the United States Department of Housing and 
Urban Development. 
­
(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) CDBG--Community Development Block Grant. 
(2) Conciliation Agreement--The agreement between the 
State of Texas, by and through the Texas Department of Rural Af
fairs and the Texas Department of Housing and Community Affair, and 
Texas Appleseed and Texas Low Income Housing Information Service, 
­
as approved by the Assistant Secretary for Fair Housing and Equal Op­
portunity on behalf of the United States Department of Housing and 
Urban Development effective May 25, 2010. 
(3) HUD--United States Department of Housing and Urban 
Development. 
(4) Hurricane Recovery Funds--Any Round I funds that are 
reallocated during the term of the Conciliation Agreement and Round 
II funds. 
(5) LMI--Persons of low or moderate income as defined by 
HUD for purposes of Hurricane Recovery Funds. 
(6) Reallocated--The redistribution of Round I Hurricane 
Recovery Funds beyond the initial Recipient and outside of the juris­
diction of the council of governments in which the Recipient is located. 
(7) Recipient--Any entity that receives or administers any 
Hurricane Recovery Funds from TDRA. 
(8) Round I--Hurricane Block Grant Funds made available 
to the State under its Action Plan for CDBG Disaster Recovery Funds 
pursuant to notice in the Federal Register published by HUD on Feb­
ruary 13, 2009. 
(9) Round II--Hurricane Block Grant Funds allocated to 
the State pursuant to notice in the Federal Register published by HUD 
on August 14, 2009. 
(10) TDRA--Texas Department of Rural Affairs. 
(11) The Hurricanes--Hurricanes Dolly and Ike. 
(c) Process and Procedures. 
(1) Data Collection and Reporting. Recipients of Hurri­
cane Recovery Funds are required to comply with obligations to af­
firmatively further fair housing and with civil rights certifications. As 
part of this process, Recipient collects and reports to TDRA quarterly, 
data that includes but is not limited to the following: 
(A) For non-housing activities directly linked to an in­
dividual beneficiary: 
(i) the beneficiary household’s income; 
(ii) the beneficiary household’s income as a percent­
age of median family income as defined by HUD; 
(iii) the race and ethnicity of the beneficiaries using 
census or survey data. 
(B) For each non-housing activity identified as princi­
pally benefitting low- and moderate-income persons: a detailed de­
scription of the methodology and other documented information used 
for the determination of the LMI benefit including, but not limited to: 
(i) surveys; 
(ii) survey tabulations; 
(iii) correspondence; 
(iv) sampling methodology; and 
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(v) other material documentation. 
(2) Assessment of the needs of persons with disabilities. 
For non-housing activities directly linked to individual beneficiaries, 
Recipient assesses: 
(A) the needs of survivors of the Hurricanes with dis­
abilities; and 
(B) the highest funding priority to programs serving 
LMI households within the population that includes those survivors 
identified with disabilities. 
(d) Sanctions for non-compliance. 
(1) TDRA imposes progressive sanctions against a Recip
ient for noncompliance with the applicable terms of the Conciliation 
Agreement or with federal law or regulation governing the administra
tion of Hurricane Recovery Funds. 
(2) A sanction imposed under paragraph (1) of this subsec
tion against a non-compliant Recipient may include the following: 
(A) Delay of a payment; 
(B) Withholding of a funding award; 
(C) Suspension of the non-compliant Recipient’s con
tract; 
(D) Suspension from participation in a Texas CDBG 
program; and 
(E) Termination of the non-compliant Recipient’s con
tract. 
(3) A sanction is imposed under paragraph (1) of this sub
section in accordance with the following procedure: 
(A) Recipient is provided written notice of non-compli
ance including the basis for the assertion of a non-compliant act(s) or 
omission(s) and is provided fifteen days to respond in writing to the 
notice. 
(i) After review of the Recipient’s response, TDRA 
either confirms or rescinds the notice of non-compliance. 
(ii) TDRA’s determination is final and not subject to 
appeal. 
(B) Recipient is provided thirty days to cure the non
compliant act or omission, or to take appropriate steps to cure the non
compliance. 
(i) TDRA may in its sole discretion hold a funding 
award, delay a payment or suspend the contract of the non-compliant 
Recipient until compliance is achieved. 
(ii) TDRA’s determination is final and not subject to 
appeal. 
(C) If after having an opportunity to cure, or take steps 
to cure, the non-compliant Recipient has failed to do so, TDRA may, 
in its sole discretion, extend the period for compliance to be achieved 
for an additional thirty days. 
(D) Continued non-compliance results in the imposi
tion of appropriate sanctions up to and including termination of the 
non-compliant Recipient’s contract. 
(i) The TDRA Executive Director informs the non
compliant Recipient in writing of the sanction imposed. 
­
­
­
­
­
­
­
­
­
­
­
(ii) In accordance with Texas Government Code 
§487.351(d), the Executive Director’s decision may be appealed to the 
TDRA Board. 
(4) Performance that is delayed or prevented by a force ma­
jeure event, that is, an event beyond the control of the Recipient, is not 
considered non-compliance for purposes of imposing sanctions under 
this section. 
(A) Upon occurrence of a force majeure event, Recipi­
ent, as promptly as possible, provides to TDRA notice of the facts and 
circumstances related to the event. 
(B) Recipient works in good faith to resume perfor­
mance as soon as the force majeure event no longer impairs or affects 
the ability to do so. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 14, 
2011. 
TRD-201100573 
Charles S. (Charlie) Stone 
Executive Director 
Texas Department of Rural Affairs 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 936-6726 
TITLE 19. EDUCATION 
PART 2. TEXAS EDUCATION AGENCY 
CHAPTER 61. SCHOOL DISTRICTS 
SUBCHAPTER AA. COMMISSIONER’S 
RULES ON SCHOOL FINANCE 
19 TAC §61.1011 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Education Agency or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
The Texas Education Agency proposes the repeal of §61.1011, 
concerning public education grant (PEG) supplemental pay­
ments. The section establishes provisions for a supplemental 
PEG allotment payment to districts with a certain wealth per 
student. The proposed repeal is necessary because of changes 
made to school finance law by House Bill (HB) 1, 79th Texas 
Legislature, Third Called Session, 2006. 
The Texas Education Code (TEC), §29.203(b), as added by HB 
318, 75th Texas Legislature, 1997, authorized the commissioner 
of education to adopt rules to implement the provision of a 
supplemental PEG allotment payment to districts with a certain 
wealth per student. The commissioner exercised rulemaking 
authority to adopt 19 TAC §61.1011, Public Education Grant 
Supplemental Payments, effective September 1, 1998. 
Section 61.1011 establishes a PEG supplemental payment 
calculation for supplemental payments to districts "with property 
wealth per student greater than the guaranteed wealth level 
but less than the equalized wealth level." Because of statutory 
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changes made by HB 1, 79th Texas Legislature, Third Called 
Session, 2006, that modified the state school finance system, 
this category of school districts no longer exists, and the calcu­
lation methodology provided in the rule is obsolete. 
The proposed repeal of 19 TAC §61.1011 would repeal an out­
dated rule. 
The proposed repeal has no procedural and reporting implica­
tions. The proposed repeal has no locally maintained paperwork 
requirements. 
Shirley Beaulieu, associate commissioner for finance/chief fi ­
nancial officer, has determined that for the first five-year period 
the proposed repeal is in effect there will  be  no  fiscal implications 
for state or local government as a result of enforcing or adminis­
tering the proposed repeal. 
Ms. Beaulieu has determined that for each year of the first five 
years the proposed repeal is in effect the public benefit antici­
pated as a result of enforcing the repeal will be to reflect statu­
tory changes and remove obsolete provisions from rule. There 
is no anticipated economic cost to persons who are required to 
comply with the proposed repeal. 
There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal­
ysis, specified in Texas Government Code, §2006.002, is re­
quired. 
The public comment period on the proposal begins February 25, 
2011, and ends March 28, 2011. Comments on the proposal 
may be submitted to Cristina De La Fuente-Valadez, Policy Co­
ordination Division, Texas Education Agency, 1701 North Con­
gress Avenue, Austin, Texas 78701, (512) 475-1497. Comments 
may also be submitted electronically to rules@tea.state.tx.us or 
faxed to (512) 463-0028. A request for a public hearing on the 
proposal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on February 25, 2011. 
The repeal is proposed under the TEC, §29.203(b), which autho­
rizes the commissioner of education to adopt rules to implement 
the provision of a supplemental public education grant allotment 
payment to districts with a certain wealth per student. 
The repeal implements the TEC, §29.203(b). 
§61.1011. Public Education Grant Supplemental Payments. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14,
2011. 
TRD-201100598 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 475-1497 
 
19 TAC §61.1016 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Education Agency or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
The Texas Education Agency (TEA) proposes the repeal of 
§61.1016, concerning school finance. The section establishes 
provisions for additional funds under House Bill (HB) 1, General 
Appropriations Act, Rider 82, 78th Texas Legislature, 2003. 
The proposed repeal is necessary to remove obsolete provi­
sions from rule. The rule provided for the administration of an 
allotment that is no longer available, and its provisions were ap­
plicable only to certain school years that have already passed. 
HB 1, General Appropriations Act, Rider 82, 78th Texas Legisla­
ture, 2003, authorized additional funding to school districts and 
charter schools in the amount of $110 per student in weighted 
average daily attendance (WADA) for the 2003-2004 and 2004­
2005 school years. The rider directed the TEA to adopt rules as 
necessary to carry out this provision, and the TEA, after consul­
tation with the Office of the Governor and the Legislative Budget 
Board, adopted 19 TAC §61.1016 in response to this directive. 
The 79th Texas Legislature reauthorized the $110 per WADA al­
lotment through Senate Bill 1, General Appropriations Act Rider 
69, in 2005. However, with the subsequent passage of HB 1 
by the 79th Texas Legislature, Third Called Session, 2006, this 
allotment was subsumed within each district’s "revenue target," 
the amount of state and local funding guaranteed to the district 
for adopting a specified maintenance and operations tax rate. 
Although districts still received the benefit of the  allotment in the  
calculation of their revenue targets--and continue to receive the 
benefit since the current revenue target is based on the fund­
ing received in prior school years--districts no longer receive a 
direct allotment, and no specific appropriation for the allotment 
has been made since the 2005-2006 biennium. 
The proposed repeal of 19 TAC §61.1016 would repeal a rule 
that is no longer necessary. 
The proposed repeal has no procedural and reporting implica­
tions. The proposed repeal has no locally maintained paperwork 
requirements. 
Shirley Beaulieu, associate commissioner for finance/chief fi ­
nancial officer, has determined that for the first five-year period 
the proposed repeal is in effect there will be no fiscal implications 
for state or local government as a result of enforcing or adminis­
tering the proposed repeal. 
Ms. Beaulieu has determined that for each year of the first five 
years the proposed repeal is in effect the public benefit antici­
pated as a result of enforcing the repeal will be to remove obso­
lete provisions from rule. There is no anticipated economic cost 
to persons who are required to comply with the proposed repeal. 
There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal­
ysis, specified in Texas Government Code, §2006.002, is re­
quired. 
The public comment period on the proposal begins February 25, 
2011, and ends March 28, 2011. Comments on the proposal 
may be submitted to  Cristina De La Fuente-Valadez,  Policy  Co­
ordination Division, Texas Education Agency, 1701 North Con­
gress Avenue, Austin, Texas 78701, (512) 475-1497. Comments 
may also be submitted electronically to rules@tea.state.tx.us or 
faxed to (512) 463-0028. A request for a public hearing on the 
proposal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
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calendar days after notice of the proposal has been published in 
the Texas Register on February 25, 2011. 
The repeal is proposed under HB 1, General Appropriations Act, 
Rider 82, 78th Texas Legislature, 2003, which authorized the 
TEA to develop and promulgate rules as necessary to carry out 
the delivery of funds specifically authorized in Rider 82. 
The repeal implements HB 1, General Appropriations Act, Rider 
82, 78th Texas Legislature, 2003. 
§61.1016. Delivery of Funds per House Bill 1, Rider 82, 2003. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100597 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 475-1497 
CHAPTER 62. COMMISSIONER’S RULES 
CONCERNING THE EQUALIZED WEALTH 
LEVEL 
19 TAC §62.1061 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Education Agency or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
The Texas Education Agency proposes the repeal of §62.1061, 
concerning the equalized wealth level. The section establishes 
provisions relating to the election of trustees of districts consol­
idated by the commissioner of education. The proposed repeal 
would remove a provision from rule that is specified in statute. 
The Texas Education Code (TEC), §41.006(b), permits the com­
missioner to modify the date specified in the TEC, §41.253(b), 
for elections of trustees of school districts consolidated by the 
commissioner. The commissioner exercised rulemaking author­
ity to adopt 19 TAC §62.1061, Election of Trustees of District 
Consolidated by Commissioner, effective September 13, 1993, 
and amended to be effective May 7, 2003. Subsequently, the 
date specified in the TEC, §41.253(b), was amended by House 
Bill 57, Section 4, 79th Texas Legislature, 2005, to be the same 
as the date specified in 19 TAC §62.1061. Because the election 
date the rule was created to modify has been modified in statute, 
the rule is no longer needed. 
The proposed repeal has no procedural and reporting implica­
tions. The proposed repeal has no locally maintained paperwork 
requirements. 
Shirley Beaulieu, associate commissioner for finance/chief fi ­
nancial officer, has determined that for the first five-year period 
the proposed repeal is in effect there will be no fiscal implications 
for state or local government, including local school districts and 
open-enrollment charter schools, as a result of enforcing or ad­
ministering the proposed repeal. 
Ms. Beaulieu has determined that for each year of the first five 
years the proposed repeal is in effect the public benefit antici­
pated as a result of enforcing the repeal will be to remove an 
unnecessary provision from rule. 
There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal­
ysis, specified in Texas Government Code, §2006.002, is re­
quired. 
The public comment period on the proposal begins February 25, 
2011, and ends March 28, 2011. Comments on the proposal 
may be submitted to Cristina De La Fuente-Valadez, Policy Co­
ordination Division, Texas Education Agency, 1701 North Con­
gress Avenue, Austin, Texas 78701, (512) 475-1497. Comments 
may also be submitted electronically to rules@tea.state.tx.us or 
faxed to (512) 463-0028. A request for a public hearing on the 
proposal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on February 25, 2011. 
The repeal is proposed under the TEC, §41.006, which autho­
rizes the commissioner of education to adopt rules necessary for 
the implementation of the TEC, Chapter 41, Equalized Wealth 
Level. 
The repeal implements the TEC, §41.006. 
§62.1061. Election of Trustees of District Consolidated by Commis­
sioner. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 14, 
2011. 
TRD-201100591 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 475-1497 
CHAPTER 62. COMMISSIONER’S RULES 
CONCERNING THE EQUALIZED WEALTH 
LEVEL 
The Texas Education Agency (TEA) proposes the repeal of 
and new §62.1071, concerning the equalized wealth level. The 
section establishes provisions relating to the administration 
of wealth equalization. The proposed repeal would remove 
outdated provisions from rule. The proposed new section would 
replace those outdated provisions with a manual on wealth 
equalization requirements that would be updated and adopted 
as a part of the Texas Administrative Code (TAC) each year. 
Through 19 TAC §62.1071, adopted to be effective June 11, 
1998, and last amended to be effective May 9, 2004, the com­
missioner exercised rulemaking authority relating to administra­
tion of wealth equalization. 
Current 19 TAC §62.1071, Administration of Wealth Equaliza­
tion, proposed for repeal describes identification of school dis­
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tricts subject to wealth equalization; provides an alternative cal­
culation of wealth, now outdated, for certain districts; explains 
how property-wealthy districts are to equalize wealth; provides 
a method for calculating costs to equalize wealth, now obsolete; 
sets forth administrative requirements, now outdated; provides 
consequences for noncompliance; explains that a certain ex­
emption, now obsolete, does not apply for purposes of wealth 
equalization; and describes how adjustments to property value 
for property value declines are made. Repeal of the rule is nec­
essary to remove outdated and obsolete provisions from rule. 
The most-current requirements that school districts subject to 
wealth equalization must meet are specified in each annual 
manual for districts subject to wealth equalization. Legal coun­
sel with the TEA has advised that the procedures contained in 
each annual manual for districts subject to wealth equalization 
be adopted as part of the TAC. Proposed new 19 TAC §62.1071, 
Manual for Districts Subject to Wealth Equalization, would adopt 
in rule the official TEA publication Manual for Districts Subject 
to Wealth Equalization 2010-2011 School Year, revised January 
2011, as Figure: 19 TAC §62.1071(a). The intent is to annually 
update 19 TAC §62.1071 to refer to the most recently published 
manual. Manuals adopted for previous school years will remain 
in effect with respect to those school years. 
Each annual manual for districts subject to wealth equalization 
explains how districts subject to wealth equalization are iden­
tified; the fiscal, procedural, and administrative requirements 
those districts must meet; and the consequences for not meet­
ing requirements. The manual also provides information on 
using the online Foundation School Program (FSP) System to 
fulfill certain requirements. 
The proposed rule actions would place the specific procedures 
contained in the Manual for Districts Subject to Wealth Equal-
ization 2010-2011 School Year in the TAC. The TEA administers 
the wealth equalization provisions of the TEC, Chapter 41, ac­
cording to the procedures specified in each annual manual for 
districts subject to wealth equalization. Data reporting require­
ments are addressed primarily through the online FSP System. 
Districts that are subject to the provisions of the TEC, Chapter 
41, and that wish to be considered for a property value adjust­
ment based on a rapid decline in property value must submit a 
form indicating the district’s estimated taxable value for the cur­
rent year to the TEA by mail or fax. The form must be signed 
by the chief appraiser of the county appraisal district. The pro­
posed rule actions would have no locally maintained paperwork 
requirements. 
Shirley Beaulieu, associate commissioner for finance/chief fi ­
nancial officer, has determined that for the first five-year period 
the proposed rule actions are in effect there will be no fiscal im­
plications for state or local government, including local school 
districts and open-enrollment charter schools, as a result of en­
forcing or administering the proposed rule actions. The proposal 
places in rule the current procedures for administration of wealth 
equalization. 
Ms. Beaulieu has determined that for each year of the first five 
years the proposed rule actions are in effect the public benefit 
anticipated as a result of enforcing the repeal and new section 
will be to remove obsolete provisions from rule and to inform 
the public of the existence of an annual publication specifying 
requirements for school districts subject to wealth equalization. 
There is no anticipated economic cost to persons who are re­
quired to comply with the proposed rule actions. 
There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal­
ysis, specified in Texas Government Code, §2006.002, is re­
quired. 
The public comment period on the proposal begins February 25, 
2011, and ends March 28, 2011. Comments on the proposal 
may be submitted to  Cristina De La Fuente-Valadez, Policy Co­
ordination Division, Texas Education Agency, 1701 North Con­
gress Avenue, Austin, Texas 78701, (512) 475-1497. Comments 
may also be submitted electronically to rules@tea.state.tx.us or 
faxed to (512) 463-0028. A request for a public hearing on the 
proposal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on February 25, 2011. 
19 TAC §62.1071 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Education Agency or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
The repeal is proposed under the Texas Education Code (TEC), 
§41.006, which authorizes the commissioner of education 
to adopt rules necessary for the implementation of the TEC, 
Chapter 41. 
The repeal implements the TEC, §41.006. 
§62.1071. Administration of Wealth Equalization. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100592 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 475-1497 
19 TAC §62.1071 
(Editor’s note: In accordance with Texas Government Code, 
§2002.014, which permits the omission of material which is "cum­
bersome, expensive, or otherwise inexpedient," the figure in 19 TAC  
§62.1071 is not included in the print version of the Texas Register. 
The figure is available in the on-line version of the February 25, 2011, 
issue of the Texas Register.) 
The new section is proposed under the Texas Education Code 
(TEC), §41.006, which authorizes the commissioner of educa­
tion to adopt rules necessary for the implementation of the TEC, 
Chapter 41. 
The new section implements the TEC, §41.006. 
§62.1071. Manual for Districts Subject to Wealth Equalization. 
(a) The processes and procedures that the Texas Education 
Agency (TEA) uses in the administration of the provisions of the Texas 
Education Code (TEC), Chapter 41, and the fiscal, procedural, and 
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administrative requirements that school districts subject to the TEC, 
Chapter 41, must meet are described in the official TEA publication 
Manual for Districts Subject to Wealth Equalization 2010-2011 School
 
Year, revised January 2011, provided in this subsection.
 
Figure: 19 TAC §62.1071(a)
 
(b) The specific processes, procedures, and requirements used 
in the manual for districts subject to wealth equalization are established 
annually by the commissioner of education and communicated to all 
school districts. 
(c) School district actions and inactions in previous school 
years and data from those school years will continue to be subject 
to the annual manual for districts subject to wealth equalization with 
respect to those years. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100593 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 475-1497 
TITLE 22. EXAMINING BOARDS 
PART 9. TEXAS MEDICAL BOARD 
CHAPTER 164. PHYSICIAN ADVERTISING 
22 TAC §§164.2, 164.4, 164.6 
The Texas Medical Board (Board) proposes amendments to 
§164.2, concerning Definitions, §164.4, concerning Board 
Certification, and §164.6, concerning Required Disclosures on 
Websites. 
The amendment to §164.2 adds definitions for applicants, appli­
cation, board, and certifying board. 
The amendment to §164.4 establishes the process for applicants 
to have certifying boards approved by the Medical Board for pur­
poses of advertising. 
The amendment to §164.6 provides that this section applies only 
to licensees who bill for services provided via the Internet. 
Nancy Leshikar, General Counsel for the Board, has determined 
that for each year of the first five years the sections as proposed 
are in effect the public benefit anticipated as a result of enforcing 
this proposal will be to establish definitions for the process of rec­
ognizing certifying boards for advertising purposes; to establish 
procedures for rules previously adopted regarding the recogni­
tion of certifying boards for advertising purposes and to not put 
unnecessary requirements on physicians who maintain websites 
for purposes other than providing direct medical care. 
Mrs. Leshikar has also determined that for the first five-year pe­
riod the sections are in effect there will be no fiscal implication to 
state or local government as a result of enforcing the sections as 
proposed. The effect to individuals required to comply with these 
rules as proposed will be $400 per person who applies for initial 
recognition of a certifying board for advertising purposes, and 
then applies for renewal of the recognition after the passage of 
five years. There will be no effect on small or micro businesses. 
Comments on the proposals may be submitted to Jennifer Kauf­
man, P.O. Box 2018, Austin, Texas 78768-2018, or e-mail com­
ments to: rules.development@tmb.state.tx.us. A public hearing 
will be held at a later date. 
The amendments are proposed under the authority of the Texas 
Occupations Code Annotated, §153.001, which provides author­
ity for the Board to adopt rules and bylaws as necessary to: gov­
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
No other statutes, articles or codes are affected by this proposal. 
§164.2. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the contents clearly indicate otherwise. 
(1) Advertising and advertisement--Informational commu­
nication to the public in any manner designed to attract public attention 
to the practice of a physician. Advertising may include oral, written, 
broadcast, and other types of communications disseminated by or at 
the behest of a physician. The communications covered include, but 
are not limited to, those made to patients, prospective patients, profes­
sionals or other persons who might refer patients, and to the public at 
large. The communications covered include signs, nameplates, profes­
sional cards, announcements, letterheads, listings in telephone directo­
ries and other directories, brochures, radio and television appearances, 
and information disseminated on the Internet or Web. 
(2) A testimonial--An attestation or implied attestation to 
the competence of a physician’s service or treatment. Testimonials also 
include expressions of appreciation or esteem, a character reference, or 
a statement of benefits received. Testimonials are not limited to patient 
comments but may also include comments from colleagues, friends, 
family, actors, models, fictional characters, or other persons or entities. 
(3) Applicant--An individual physician requesting recog­
nition of his or her certifying board for the physician’s advertising pur­
poses or a certifying board requesting recognition as an entity for its 
diplomates. 
(4) Application--An application is all documents and infor­
mation necessary to complete an applicant’s request including the fol­
lowing: 
(A) forms or addenda furnished by the board, com­
pleted by the applicant, typed, printed in ink, or completed online if 
requiring a written response; 
(B) documentation furnished by the certifying board as 
required; and 
(C) the required fee. 
(5) Board--The Texas Medical Board. 
(6) Certifying board--Entity requesting recognition by the 
Texas Medical Board. 
§164.4. Board Certification. 
(a) - (i) (No change.) 
(j) Application for board certification approval for the purpose 
of advertising. 
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(1) Applicants for approval of board certification under 
subsection (b) of this section shall complete a written application and 
payment of an application fee as set out in §175.1 of this title (relating 
to Application Fees). 
(2) Applicants whose applications have been filed with the 
board in excess of one year will be considered expired. Any fee pre­
viously submitted with that application shall be forfeited. Any further 
request for board certification recognition will require submission of a 
new application and inclusion of the current application fee. An ex­
tension to an application may be granted under certain circumstances, 
including: 
(A) Delay by board staff in processing an application; 
(B) A committee of the board requires an applicant to 
meet specific additional requirements for approval and the application 
will expire prior to deadline established by the Committee; or 
(C) Applicant requires a reasonable, limited additional 
period of time to obtain documentation after completing all other re­
quirements and demonstrating diligence in attempting to provide the 
required documentation. 
(3) If the executive director determines that an application 
meets all qualifications, the application shall be presented to a commit­
tee of the board for review and approval. 
(4) If the Executive Director determines that the applicant 
does not clearly meet all requirements, the executive director shall no­
tify the applicant and the applicant may appeal that decision to a com­
mittee of the board. 
(5) Disapproval Determination. 
(A) If a committee of the board or the full board deter­
mines that an applicant’s certifying board does not meet the board’s 
requirements for approval, the applicant shall be notified of the disap­
proval determination. 
(B) If an applicant’s certifying board is disapproved, the 
applicant may request a rehearing of the application before a committee 
of the board. The request must be made within 20 days receipt of notice 
of the disapproval determination. It is at the discretion of the committee 
whether to grant a rehearing. The request for rehearing must be based 
on information not previously presented to or considered. 
(6) A certifying board approved by the board under this 
subsection must be reviewed every five years from the date of ini­
tial approval and the board must obtain information of any substantive 
changes in the certifying board’s requirements for diplomates since the 
certifying board was last reviewed by the board. In addition, a renewal 
fee as set out §175.2 of this title (relating to Registration and Renewal 
Fees) must be paid by an applicant to have the certifying board re­
viewed. 
§164.6. Required Disclosures on Websites. 
(a) Disclosure. A licensee that maintains a website in relation 
to the license’s professional practice must clearly disclose: 
(1) ownership of the website; 
(2) specific services provided; 
(3) office address and contact information; 
(4) licensure and qualifications of physician(s) and associ­
ated health care providers; 
(5) fees for online consultation and services and how pay­
ment is to be made; 
(6) financial interest in any information, products, or ser­
vices; 
(7) appropriate uses and limitations of the site, including 
providing health advice and emergency health situations; 
(8) uses and response times for e-mails, electronic mes­
sages, and other communications transmitted via the site; 
(9) to whom patient health information may be disclosed 
and for what purpose; 
(10) rights of patients with respect to patient health infor­
mation; and 
(11) information collected and any passive tracking mech­
anisms utilized. 
(b) Accountability. Licensees must provide patients with a 
clear mechanism to: 
(1) access, supplement, and amend patient-provided per­
sonal health information; 
(2) provide feedback regarding the site and the quality of 
information and services; and 
(3) register complaints, including information regarding 
filing a complaint with the Texas Medical Board as provided for in 
Chapter 178 of this title (relating to Complaints). 
(c) Advertising/Promotion of Goods or Products. Advertising 
or promotion of goods or products that a licensee sells outside the nor­
mal course of business from which the physician receives direct remu­
neration or incentives is prohibited. 
(d) This section applies only to licensees who bill for services 
provided via the Internet. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100553 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: March 27, 2011 
       For further information, please call: (512) 305-7016
CHAPTER 166. PHYSICIAN REGISTRATION 
22 TAC §166.7 
The Texas Medical Board (Board) proposes new §166.7, con­
cerning Report of Impairment on Registration Form. 
The new section provides that if a licensee has an impairment 
that affects a licensee’s ability to actively practice medicine, the 
licensee shall be given the opportunity to place the license on 
retired status, convert the license to an administrative medicine 
license, cancel the license, or be referred to the Texas Physician 
Health Program. 
Nancy Leshikar, General Counsel for the Board, has determined 
that for each year of the first five years the section as proposed 
is in effect the public benefit anticipated as a result of enforcing 
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the proposal will be to establish procedures to provide licensees 
with options when they have impairments that affect their ability 
to safely practice, and to provide the public with safeguards to 
assist the safe practice of medicine. 
Mrs. Leshikar has also determined that for the first five-year pe­
riod the section is in effect there will be no fiscal implication to 
state or local government as a result of enforcing the section as 
proposed. There will be no effect to individuals required to com­
ply with the rule as proposed, unless the individual participates in 
the Texas Physician Health Program that has an annual cost of 
$1,200 per year per participant. There will be no effect on small 
or micro businesses. 
Comments on the proposals may be submitted to Jennifer Kauf­
man, P.O. Box 2018, Austin, Texas 78768-2018, or e-mail com­
ments to: rules.development@tmb.state.tx.us. A public hearing 
will be held at a later date. 
The new rule is proposed under the authority of the Texas Oc­
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
The new rule is also authorized by Texas Occupations Code, 
§156.001 et seq., §164.061, and §167.005. 
No other statutes, articles or codes are affected by this proposal. 
§166.7. Report of Impairment on Registration Form. 
(a) A licensee who reports an impairment that affects the li­
censee’s ability to actively practice medicine as defined by §163.11(a) 
of this title (relating to Active Practice of Medicine) shall be given writ­
ten notice of the following: 
(1) based on the licensee’s impairment, the licensee may 
request: 
(A) to be placed on retired status pursuant to §166.3 of 
this title (relating to Retired Physician Exception); 
(B) to have the licensee’s license converted to an ad­
ministrative medicine license as defined under §172.17 of this title (re­
lating to Limited License for Practice of Administrative Medicine) if 
the licensee’s impairment is solely physical, however, the licensee will 
not be required to comply with §172.17(d) of this title regarding initial 
application for a administrative medicine license; 
(C) to cancel the licensee’s license pursuant to §196.1 
of this title (relating to Relinquishment of License); or 
(D) to be referred to the Texas Physician Health Pro­
gram pursuant to Chapter 180 of this title (relating to Texas Physician 
Health Program and Rehabilitation Orders); and 
(2) that failure to respond to the written notice or otherwise 
not comply with paragraph (1) of this subsection within 45 days shall 
result in a referral to the Board’s Investigation Division for possible 
disciplinary action. 
(b) The Board shall provide written notice as described in sub­
section (a) of this section within 30 days of receipt of the licensee’s 
registration form indicating the licensee’s impairment. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 14, 
2011. 
TRD-201100566 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 305-7016 
CHAPTER 175. FEES AND PENALTIES 
22 TAC §175.1, §175.2 
The Texas Medical Board (Board) proposes amendments to 
§175.1, concerning Application Fees, and §175.2, concerning 
Registration and Renewal Fees. 
The amendment to §175.1 establishes the fee for the application 
of a certifying board evaluation at $200. 
The amendment to §175.2 establishes the fee for the application 
for certifying board evaluation renewals at $200. 
Nancy Leshikar, General Counsel for the Board, has determined 
that for each year of the first five years the sections as proposed 
are in effect the public benefit anticipated as a result of enforcing 
this proposal will be to establish a fee for the Board’s time needed 
to review an application for a certifying board evaluation. 
Mrs. Leshikar has also determined that for the first five-year 
period the sections are in effect the fiscal  implication to state  
or local government as a result of enforcing these sections as 
proposed is undetermined as it will depend on the number of 
applicants and how much staff time is necessary to process the 
applications. The intent of the fee though is to offset costs to 
the agency. The effect to individuals required to comply with 
these rules as proposed will be $200 per initial application and 
$200 per renewal application if an individual elects to request 
that the applicant’s certifying board be recognized for advertising 
purposes. There will be no effect on small or micro businesses. 
Comments on the proposals may be submitted to Jennifer Kauf­
man, P.O. Box 2018, Austin, Texas 78768-2018, or e-mail com­
ments to: rules.development@tmb.state.tx.us. A public hearing 
will be held at a later date. 
The amendments are proposed under the authority of the Texas 
Occupations Code Annotated, §153.001, which provides author­
ity for the Board to adopt rules and bylaws as necessary to: gov­
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
The amendments are also authorized by §153.051, Texas Oc­
cupations Code. 
No other statutes, articles or codes are affected by this proposal. 
§175.1. Application Fees. 
The board shall charge the following fees for processing an application 
for a license or permit: 
(1) Physician Licenses: 
(A) Full physician license (includes surcharge of $215)­
-$1002. 
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(B) Telemedicine license (includes surcharge of $215)­
-$1002. 
(C) Administrative medicine license (includes sur­
charge of $215)--$1002. 
(D) Reissuance of license following revocation (in­
cludes surcharge of $205)--$885. 
(E) Temporary license: 
(i) State health agency--$50. 
(ii) Visiting physician--$-0-. 
(iii) Visiting professor--$167. 
(iv) National Health Service Corps--$-0-. 
(v) Faculty temporary license (includes surcharges 
of $280)--$737. 
(vi) Postgraduate Research Temporary License--$­
0-. 
(vii) provisional license--$107. 
(F) Licenses and Permits relating to Medical Education: 
(i) Initial physician in training permit (includes sur­
charge of $5)--$202. 
(ii) Physician in training permit for program transfer 
(includes surcharge of $4)--$131. 
(iii) Evaluation or re-evaluation of postgraduate 
training program--$250. 
(iv) Physician in training permit for applicants per­
forming rotations in Texas (includes surcharge of $3)--$120. 
(2) Physician Assistants: 
(A) Physician assistant license (includes surcharge of 
$5)--$205. 
(B) Reissuance of license following revocation (in­
cludes surcharge of $5)--$205. 
(C) Temporary license--$107. 
(3) Acupuncturists/AcudetoxSpecialists/Continuing Edu­
cation Providers: 
(A) Acupuncture licensure (includes surcharge of $5)-­
$305. 
(B) Temporary license for an acupuncturist--$107. 
(C) Acupuncturist distinguished professor temporary 
license--$50. 
(D) Acudetox specialist certification (includes sur­
charge of $2)--$52. 
(E) Continuing acupuncture education provider--$50. 
(F) Review of a continuing acupuncture education 
course--$25. 
(G) Review of continuing acudetox acupuncture educa­
tion courses--$50. 
(4) Non-Certified Radiologic Technician permit (includes 
surcharge of $2)--$52. 
(5) Non-Profit Health Organization initial certifica­
tion--$2,500. 
(6) Surgical Assistants: 
(A) Surgical assistant licensure--$300. 
(B) Temporary license--$50. 
(7) Criminal History Evaluation Letter--$100. 
(8) Certifying board evaluation--$200. 
§175.2. Registration and Renewal Fees. 
The board shall charge the following fees to continue licenses and per­
mits in effect: 
(1) Physician Registration Permits: 
(A) Initial biennial permit (includes surcharges of 
$496)--$813. 
(B) Subsequent biennial permit (includes surcharges of 
$492)--$809. 
(C) Additional biennial registration fee for office-based 
anesthesia--$210 (includes surcharge of $10). 
(2) Physician Assistant Registration Permits: 
(A) Initial annual permit (includes surcharges of $10)-­
$257.50. 
(B) Subsequent annual permit (includes surcharges of 
$6)--$253.50. 
(3) Acupuncturists/Acudetox Specialists Registration Per­
mits: 
(A) Initial annual permit for acupuncturist (includes 
surcharges of $10)--$322.50. 
(B) Subsequent annual permit for acupuncturist (in­
cludes surcharges of $6)--$318.50. 
(C) Annual renewal for acudetox specialist certifica­
tion--$87.50. 
(4) Non-Certified Radiologic Technician permit annual re­
newal (includes surcharge of $3)--$115.50. 
(5) Non-Profit Health Organization biennial recertifica­
tion--$1,125. 
(6) Surgical Assistants registration permits: 
(A) Initial biennial permit (includes surcharges of $6)­
-$531. 
(B) Subsequent biennial permit (includes surcharges of 
$2)--$527. 
(7) Certifying board evaluation renewal--$200. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100554 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 305-7016 
PROPOSED RULES February 25, 2011 36 TexReg 1219 
CHAPTER 187. PROCEDURAL RULES 
SUBCHAPTER G. SUSPENSION BY 
OPERATION OF LAW 
22 TAC §§187.70 - 187.72 
The Texas Medical Board (Board) proposes amendments to 
§187.70, concerning Purposes and Construction, §187.71, 
concerning Hearing Before a Panel of Board Representatives, 
and §187.72, concerning Decision of the Panel. 
The amendment to §187.70 provides that the Board may auto­
matically suspend the license of a physician who has been found 
guilty of certain drug-related felonies by a trier of fact. 
The amendment to §187.71 provides that the Board may con­
duct a hearing in order for the purpose of determining whether to 
automatically suspend the license of a physician who has been 
found guilty of certain drug-related felonies by a trier of fact. 
The amendment to §187.72 provides that if a disciplinary panel 
of the board elects to automatically suspend the license of a 
physician that the order shall be considered administratively final 
for purposes of appeal. In addition, if a panel recommends the 
automatic suspension of a license, the panel shall also either of­
fer an order with terms on how the suspension may be probated 
or that the physician’s license should be revoked. 
Nancy Leshikar, General Counsel for the Board, has determined 
that for each year of the first five years the sections as proposed 
are in effect the public benefit anticipated as a result of enforcing 
this proposal will be to ensure that the Board automatically sus­
pends the licenses of those physicians in accordance with the 
Medical Practice Act in order to protect the public health and wel­
fare; to establish consistent procedures for the automatic sus­
pension of a physician’s license and to ensure that the Board 
takes appropriate steps after a physician’s license has been au­
tomatically suspended to ensure that the Board takes all neces­
sary actions when a licensee has been convicted of a felony or 
incarcerated for a criminal offense. 
Mrs. Leshikar has also determined that for the first five-year 
period the sections are in effect there will be no fiscal implication 
to state or local government as a result of enforcing the sections 
as proposed. There will be no effect to individuals required to 
comply with the rules as proposed. There will be no effect on 
small or micro businesses. 
Comments on the proposals may be submitted to Jennifer Kauf­
man, P.O. Box 2018, Austin, Texas 78768-2018, or e-mail com­
ments to: rules.development@tmb.state.tx.us. A public hearing 
will be held at a later date. 
The amendments are proposed under the authority of the Texas 
Occupations Code Annotated, §153.001, which provides author­
ity for the Board to adopt rules and bylaws as necessary to: gov­
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
The amendments are also authorized by §164.057, Texas Oc­
cupations Code. 
No other statutes, articles or codes are affected by this proposal. 
§187.70. Purposes and Construction. 
The purpose of this subchapter is to set forth a procedure for the sus­
pension of a medical license in the case of initial conviction of certain 
offenses, initial findings by a trier of fact of guilt of certain drug-re
lated felonies, or the incarceration of a physician in a state or federal 
penitentiary, as provided in §§164.057 - 164.058 of the Act. The board 
interprets this statute as providing for suspension by operation of law 
and that an initial conviction occurs when there has been adjudication 
of guilt of the offense charged. Since the board’s role in such circum­
stances is limited to whether the licensee has been initially convicted 
of certain offenses or is incarcerated, the board has determined that the 
procedures set forth in this subchapter will provide due process to the 
licensee and protect the public. 
§187.71. Hearing before a Panel of Board Representatives. 
(a) Upon receipt of information that a licensee has been ini­
tially convicted of certain offenses, found guilty by a trier of fact of 
certain drug-related felonies, or is incarcerated, the board shall sched­
ule a hearing before a panel of board representatives at the earliest prac­
ticable time after providing the licensee with at least ten days notice. 
(b) The panel shall be composed of at least two members of 
the board or District Review Committee. At least one member must 
be a physician and one member must be a public member. The panel 
may be the same panel that is scheduled for Informal Show Cause and 
Settlement Conferences. 
(c) At the hearing, the licensee shall have the right to respond 
to the allegations, be represented by counsel, and present evidence or 
information to the panel. 
(d) The panel must base its decision or recommendation on ev­
idence or information that is admissible under §2001.081, Texas Ad­
ministrative Procedure Act. 
(e) If the licensee disputes the fact that the licensee has been 
initially convicted of the offense, found guilty by a trier of fact of a 
drug-related felony, or that the licensee is incarcerated, the licensee 
may present evidence or information. If the licensee admits that the li­
censee has been initially convicted of an offense, found guilty by a trier 
of fact of a drug-related felony, or is incarcerated, but requests that the 
panel probate an order suspending the licensee’s medical license, the 
licensee may present evidence or information showing that probation 
is authorized by §164.101 and §164.102 of the Act and that the suspen­
sion should be probated. 
(f) A licensee shall be subject to further disciplinary ac­
tion when a final conviction of the offense occurs pursuant to 
§164.051(a)(2) and §164.057(b) of the Act. A final conviction occurs 
when there has been an adjudication of guilt and a judgment entered. 
§187.72. Decision of the Panel. 
(a) If the panel determines that the licensee has been initially 
convicted of an offense, found guilty by a trier of fact of a drug-related 
felony, or is incarcerated, but does not determine that the suspension 
should be probated, the panel shall direct the Executive Director to 
enter an order suspending the medical license of the licensee in accor­
dance with §164.057 or §164.058 of the Act. Because the Act requires 
suspension, the board has determined that an imminent peril to the pub­
lic health, safety, or welfare requires immediate effect and the order of 
the Executive Director shall be effective [and final] immediately upon 
entry and considered administratively final for purposes of appealing 
decision to district court. In addition, the panel shall either offer an 
agreed order providing the conditions for the lifting of the suspension 
or refer the matter to SOAH for revocation of the physicians’ license. 
The agreed order shall supersede the order issued by the Executive Di
rector only after the agreed order has been signed by the licensee and 
approved by the board. 
(b) If the panel determines that the suspension should be pro­
bated, the panel may recommend the terms and conditions of an agreed 
­
­
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order to be signed by the licensee and presented to the board for ap­
proval. The agreed order shall be effective only after being signed by 
the licensee and approved by the board. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100555 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 305-7016 
CHAPTER 196. VOLUNTARY RELINQUISH­
MENT OR SURRENDER OF A MEDICAL 
LICENSE 
The Texas Medical Board (Board) proposes an amendment to 
§196.1, concerning Relinquishment of License, and the repeal 
of 196.3, concerning Surrender Associated with Impairment. 
The amendment to §196.1 provides that in addition to voluntary 
relinquishment, a licensee may request cancellation of a license. 
The repeal of §196.3 repeals this section as licensees may no 
longer surrender their license due to an impairment through a 
confidential rehabilitation order. 
Nancy Leshikar, General Counsel for the Board, has determined 
that for each year of the first five years the amendment and re­
peal are in effect the public benefit anticipated as a result of en­
forcing this proposal will be to establish rules that are consistent 
with the Board’s procedures for the surrender of licenses and to 
repeal language in order to avoid confusion in the interpretation 
of the Board’s rules. 
Mrs. Leshikar has also determined that for the first five-year 
period the sections are in effect there will be no fiscal implication 
to state or local government as a result of enforcing the sections 
as proposed. There will be no effect to individuals required to 
comply with the rules as proposed. There will be no effect on 
small or micro businesses. 
Comments on the proposals may be submitted to Jennifer Kauf­
man, P.O. Box 2018, Austin, Texas 78768-2018, or e-mail com­
ments to: rules.development@tmb.state.tx.us. A public hearing 
will be held at a later date. 
22 TAC §196.1 
The amendment is proposed under the authority of the Texas Oc­
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
The amendment is also authorized by §164.061, Texas Occupa­
tions Code. 
No other statutes, articles or codes are affected by this proposal. 
§196.1. Relinquishment of License. 
(a) Relinquishment by licensee. 
(1) A licensee may at any time voluntarily relinquish or 
request cancellation of his or her license to practice medicine in Texas 
for any reason, without compulsion. 
(2) Requests to relinquish or cancel a license must be sub­
mitted to the  Board in w riting.  
(b) Acceptance by the board. The board shall accept all vol­
untary relinquishment requests except when a licensee is under inves­
tigation or subject to disciplinary action by the board. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100556 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 305-7016 
22 TAC §196.3 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Medical Board or in the Texas Register office, Room 245, James 
Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
The repeal is proposed under the authority of the Texas Occu­
pations Code Annotated, §153.001, which provides authority for 
the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure.  
The repeal is also authorized by §164.061, Texas Occupations 
Code. 
No other statutes, articles or codes are affected by this proposal. 
§196.3. Surrender Associated with Impairment. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100557 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 305-7016 
PART 11. TEXAS BOARD OF NURSING 
CHAPTER 213. PRACTICE AND PROCEDURE 
PROPOSED RULES February 25, 2011 36 TexReg 1221 
22 TAC §213.33 
Introduction. The Texas Board of Nursing (Board) proposes 
amendments to §213.33 (relating to Factors Considered for 
Imposition of Penalties/Sanctions). These amendments are 
proposed under the Occupations Code §§301.452, 301.453, 
and 301.151 and formalize the Board’s historical practice re­
garding default cases. 
The Board is charged with protecting the health and safety of the 
public. One way in which the Board fulfills this obligation is by 
regulating the conduct of its licensees. When a licensee com­
mits a violation of the Nursing Practice Act (Occupations Code 
Chapter 301), the Board is authorized to take disciplinary ac­
tion against the licensee. The goal of the disciplinary action is 
to identify the unsafe, incompetent, or illegal conduct of the li­
censee and effectuate its remediation. This goal, however, is ob­
viated in default cases. A default case occurs when a licensee, 
despite being sent proper notice, fails to appear for a formal ad­
ministrative hearing at the State Office of Administrative Hear­
ings (SOAH). Historically, the Board has revoked the licensee’s 
nursing license in such cases. 
At the outset, a licensee has several opportunities to settle a 
disciplinary matter informally with the Board before it is set for a 
formal administrative hearing at SOAH. For example, when the 
Board receives a complaint against a licensee, the Board informs 
the licensee of the complaint, and the licensee is afforded an op­
portunity to respond to the allegations. If the complaint is sub­
stantiated, the licensee is offered a proposed disciplinary order 
in an effort to resolve the matter informally. The licensee may ac­
cept the proposed order, request changes to the proposed order, 
or decline the proposed order. The licensee may also request to 
attend an informal settlement conference at the Board’s offices 
in order to discuss the underlying allegations or the proposed 
order in greater detail. All licensees are entitled to retain legal 
counsel at any time during the disciplinary process and to exam­
ine evidence collected by the Board. Once all reasonable efforts 
towards resolving the matter informally have been exhausted, 
the matter is scheduled for a formal administrative hearing at 
SOAH. If a licensee purposefully ceases communication with the 
Board, however, the matter is scheduled for a formal administra­
tive hearing at SOAH without further attempts at resolving the 
matter informally. 
In some instances, a licensee will respond to the initial allega­
tions filed against him/her, but will then cease further commu­
nication with the Board. For example, the licensee may stop 
returning phone calls from Board Staff or may refuse certified 
mailings from the Board. Although the licensee has been made 
aware of the pending allegations against him/her and the Board’s 
ongoing investigation, the licensee chooses to ignore the resolu­
tion of the matter. As a result, the Board has no choice but to set 
the matter for resolution through a formal administrative hear­
ing at SOAH. The Board sends a written notice of the scheduled 
administrative hearing to the licensee. However, the licensee 
typically ignores or rejects this mailing and fails to appear for the 
scheduled administrative hearing. The Board then revokes the 
licensee’s nursing license. 
The goal of a disciplinary action is to effectuate the successful 
remediation of the unsafe, incompetent, or illegal conduct of 
a licensee. In order to accomplish this, a licensee must first 
acknowledge that his/her conduct is a violation of the Nursing 
Practice Act. The licensee must then be willing to comply with 
the Board’s requirements for the remediation of the conduct. 
Depending upon the nature of the licensee’s conduct, the 
Board may require the licensee to complete remedial education 
courses, to undergo random drug screening, or to participate 
in therapy. The Board may also require the licensee to be 
supervised or periodically evaluated by his/her employer. In 
order for the remediation to be successful, the licensee must 
understand the Board’s requirements and be willing to comply 
with them. This cannot occur in a default case. 
Once a licensee stops responding to the Board’s efforts to re­
solve a disciplinary matter, few options remain for assuring the 
remediation of the licensee’s conduct. Because the licensee re­
fuses to communicate with the Board, the licensee cannot accept 
responsibility for his/her conduct or the Board’s requirements for 
the remediation of such conduct. As a result, the Board cannot 
be assured that the licensee’s conduct will be successfully re-
mediated, and the licensee remains a risk to the public health 
and safety. This concern, however, is alleviated if the individ­
ual’s nursing license is revoked. Once revoked, the individual 
cannot continue to practice nursing, and the risk to the public 
health and safety is significantly reduced, if not eliminated alto­
gether. Further, if the licensee wishes to have his/her nursing 
license reinstated, the licensee must reestablish communication 
with the Board. Once communication is reestablished, the Board 
can address its requirements for reinstating the licensee’s nurs­
ing license, the licensee’s underlying conduct, and any require­
ments for the successful remediation of the conduct. 
The revocation of a licensee’s nursing license in a default case 
also enables the Board to resolve disciplinary cases in a more 
efficient manner, as it eliminates the need to initiate repetitive 
disciplinary proceedings against the same licensee for noncom­
pliance with a prior Board order. A licensee is subject to disci­
plinary action under the Nursing Practice Act for noncompliance 
with the terms of a prior Board order. A licensee who has re­
peatedly ignored or rejected mailings from the Board and who 
fails to appear for a scheduled administrative hearing at SOAH 
is unlikely to successfully complete the requirements of a Board 
order, as the licensee would not be aware that the order was 
even issued. When the licensee fails  to  comply  with  the terms  
of the Board order, the Board is forced to initiate repetitive disci­
plinary proceedings against the licensee for noncompliance with 
the Board order. This begins a cycle of noncompliance, wherein 
escalating disciplinary orders are issued for the licensee’s non­
compliance, until the licensee’s noncompliance ultimately results 
in the revocation of his/her nursing license. The initial revocation 
of the licensee’s nursing license eliminates this unnecessary re­
dundancy and conserves state resources. Further, the licensee 
may apply for reinstatement of his/her nursing license, at which 
time the Board may address the licensee’s underlying conduct 
and the requirements for the successful remediation of the con­
duct. 
Section-by-Section Overview. The following is a section-by-sec­
tion overview of the proposal. 
Proposed new §213.33(m) states that, notwithstanding any other 
provision herein, a person’s failure to appear in person or by 
attorney on the day and at the time set for hearing in a contested 
case shall entitle the Board to revoke the person’s license. 
Fiscal Note. Katherine Thomas, Executive Director, has deter­
mined that for each year of the first five years the proposed 
amendments are in effect, there will be no additional fiscal impli­
cations for state or local government as a result of implementing 
the proposal. 
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Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be the adoption 
of requirements that protect the health and safety of the public 
and conserve state  resources.  The Board  is  charged with pro­
tecting the health and safety of the public. One way in which 
the Board fulfills this obligation is by regulating the conduct of 
its licensees and taking appropriate disciplinary action for their 
unsafe, incompetent, or illegal conduct. The Board strives to re­
solve disciplinary matters informally if possible. However, there 
are times when the Board must schedule a formal administra­
tive hearing at SOAH. This is especially true in cases where a 
licensee has ceased communication with the Board. In such 
cases, the Board cannot negotiate the resolution of the disci­
plinary matter with the licensee because the licensee refuses 
to communicate with the Board. The health and safety of the 
public are of particular concern in these cases. This is because 
the Board  is  unable to reach  an agreement with the licensee, 
wherein the licensee acknowledges his/her problematic conduct 
and agrees to comply with the Board’s requirements for the re-
mediation of the conduct. If a licensee acknowledges that his/her 
conduct violates the Nursing Practice Act, the licensee is more 
likely to successfully remediate the conduct. This is the Board’s 
ultimate goal. If a licensee can successfully remediate his/her 
conduct, then it is likely that he/she can provide safe nursing care 
to the public. However, if a licensee ceases communication with 
the Board, the Board has no assurance that the licensee under­
stands that his/her conduct constitutes a violation of the Nursing 
Practice Act or that there is a need for remediation of the con­
duct. Additionally, a licensee must be willing to comply with the 
requirements for remediation, which often include limitations on 
the licensee’s practice. If a licensee refuses to respond to the 
Board’s offer of settlement, which includes a careful recitation 
of the Board’s requirements for remediation, the Board also has 
no assurance that the licensee will remediate his/her conduct, 
and the licensee’s practice remains a threat to the health and 
safety of the public. In cases where a licensee ceases com­
munication with the Board, the licensee also typically rejects or 
ignores mailings from the Board, including notices of hearing. 
As a result, many licensees who have ceased communication 
with the Board fail to appear for their scheduled administrative 
hearing at SOAH. The Board has historically revoked the nursing 
license of such licensees. The proposed amendments formalize 
the Board’s  practice  and  serve to protect  the health and  safety  
of the public by ensuring that only those licensees who are will­
ing to successfully remediate their unsafe, incompetent, or illegal 
conduct are able to continue practicing nursing. 
The proposed amendments also help conserve state resources 
by eliminating redundant disciplinary proceedings for a li­
censee’s noncompliance with a prior Board order. A licensee is 
subject to disciplinary action for noncompliance with the require­
ments of a Board order. Issuing a Board order to a licensee in 
a default case is illogical, as the licensee will not be aware of 
the issuance of the order because the licensee has refused to 
communicate with the Board regarding the disciplinary matter 
and is not present at the scheduled administrative hearing. As 
a result, the likelihood that the licensee will successfully comply 
with the requirements of the Board order are very low. Rather, it 
is much more likely that the licensee will fail to meet the terms 
of the Board order, thereby initiating a new disciplinary proceed­
ing for his/her noncompliance. This cycle of noncompliance 
in cases where a licensee refuses to communicate with the 
Board results in redundant disciplinary proceedings against the 
same licensee. Not only are these proceedings costly, but they 
are ineffective in promoting the successful remediation of the 
licensee’s conduct. The proposed amendments eliminate the 
costs associated with these redundant disciplinary proceedings 
by authorizing the Board to revoke the licensee’s nursing license 
if the licensee fails to appear for a scheduled administrative 
hearing at SOAH. Not only does this eliminate the need for 
redundant disciplinary proceedings against the same licensee, 
but it also ensures that the licensee cannot practice nursing until 
he/she agrees to remediate his/her conduct. 
Potential Costs of Compliance with the Proposal 
The proposal entitles the Board to revoke a licensee’s nursing 
license if the licensee fails to appear in person or by attorney 
on the day and at the time set for hearing in a contested case. 
Not every licensee subject to the Nursing Practice Act will be af­
fected by the proposal. Only those licensees who fail to appear 
for a scheduled administrative hearing at SOAH will be affected 
by the proposal. There may be associated costs of compliance 
with the proposal for these individuals. The total probable cost of 
compliance will vary substantially among licensees and may in­
clude the following: (i) costs associated with appealing a license 
revocation, including attorney fees and filing fees; (ii) costs asso­
ciated with applying for the reinstatement of a license, including 
attorney fees, filing fees, and licensure fees; and (iii) potential 
loss of income. 
Not every licensee whose license is revoked under the proposal 
will be affected by all of these potential costs. For example, not 
all licensees will choose to hire an attorney to appeal a license 
revocation. For those licensees that choose to do so, the associ­
ated cost of compliance will vary substantially among licensees, 
depending primarily upon the rate charged by the attorney and 
the amount of time expended by the attorney. Further, a partic­
ular attorney may charge a higher rate depending upon his/her 
qualifications. For example, an attorney that is board certified 
in administrative law may charge a higher rate than an attorney 
that is not. A licensee is not required to retain counsel, how­
ever, to appeal a license revocation. Further, a licensee is free to 
choose the most economical method of representation available. 
Other costs associated with appealing a license revocation may 
include the preparation of a motion for rehearing and a method 
of transmitting the motion to the Board. A licensee may choose 
the most economical  method of transmitting a motion for  rehear­
ing to the  Board, including transmitting the motion via regular 
U.S. mail, facsimile, or e-mail. If the motion for rehearing is de­
nied by the Board, a licensee may also choose to file an appeal 
in district court. Costs associated with this process may include 
the preparation of the appeal and any filing fees charged by the 
district court. Other costs may include service of process fees 
and fees related to the preparation of an administrative record. 
Each licensee, however, has the information necessary to esti­
mate these individual costs. 
The total probable cost associated with the reinstatement of a 
license will also vary substantially among licensees, depending 
upon whether the licensee hires an attorney to prepare a rein­
statement application. Not all licensees who file a reinstatement 
application will choose to hire an attorney to prepare the appli­
cation. For those that choose to do so, the associated cost of 
compliance will vary substantially among licensees, depending 
upon the rate charged by the attorney and the amount of time 
expended by the attorney. Further, a particular attorney may 
charge a higher rate depending upon his/her qualifications. For 
example, an attorney that is board certified in administrative law 
may charge a higher rate than an attorney that is not. However, 
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a licensee is not required to retain counsel to file a reinstatement 
application. Further, a licensee is free to choose the most eco­
nomical method of representation available. Other costs associ­
ated with filing a petition for reinstatement may include the prepa­
ration of the application, the completion of a requisite amount of 
continuing education hours, as required by other Board rules, 
and filing fees and/or fines. Each licensee, however, has the in­
formation necessary to estimate these individual costs. 
The total probable cost associated with the reinstatement of a 
license will also depend upon the underlying conduct of the li­
censee that precipitated the license revocation. Additional reme­
diation, such as random drug screening or additional remedial 
education courses, may be required for more serious underly­
ing conduct. Such remediation carries an additional associated 
cost. For example, a licensee may be required to undergo ran­
dom drug screening for a period of time.  In such a situation,  the  
licensee would be responsible for paying for the random drug 
screens. Further, certain remedial education courses carry a 
higher cost than others, depending upon whether a clinical com­
ponent is required as part of the course or whether the licensee 
must attend the course in person. Less serious underlying con­
duct, however, may not require the same level of remediation, 
and as a result, may carry less of an associated cost of compli­
ance. Each licensee, however, has the information necessary to 
estimate these individual costs. 
A licensee’s potential loss of income will also vary substantially 
among licensees based upon the amount of income earned by 
the licensee. The larger the amount of income earned by the 
licensee, the larger the associated cost of compliance. A portion 
of this cost may be somewhat defrayed, however, if the licensee 
is able to obtain new employment at the same level of income, 
or at a similar rate. Each licensee has the information necessary 
to estimate these individual costs. 
A licensee may avoid all compliance costs if he/she maintains 
communication with the Board throughout the disciplinary 
process and attends all scheduled administrative hearings at 
SOAH. Finally, any other costs of compliance with §213.33 
result from the legislative enactment of the Occupations Code 
Chapter 301 and are not a result of the adoption, enforcement, 
or administration of this proposal. 
Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses. As required by the Government 
Code §2006.002(c) and (f), the Board has determined that the 
proposed amendments will not have an adverse economic effect 
on any small or micro business, as defined by the Government 
Code §2006.001(1) or (2), because no small or micro business 
is affected by or required to comply with the proposal. The Gov­
ernment Code §2006.001(1) defines a micro business as a legal 
entity, including a corporation, partnership, or sole proprietorship 
that: (i) is formed for the purpose of making a profit; (ii) is in­
dependently owned and operated; and (iii) has not more than 
20 employees. The Government Code §2006.001(2) defines a 
small business as a legal entity, including a corporation, partner­
ship, or sole proprietorship, that: (i) is formed for the purpose of 
making a profit; (ii) is independently owned and operated; and 
(iii) has fewer than 100 employees or less than $6 million in an­
nual gross receipts. Each of the elements in §2006.001(1) and 
(2) must be met in order for an entity to qualify as a micro busi­
ness or small business. The only entities subject to or affected by 
the proposed amendments are individual licensees. Individual li­
censees do not meet the definition of a small or micro business 
under the Government Code §2006.001(1) or (2). Therefore, the 
Board is not required to prepare a regulatory flexibility analysis. 
Request for Public Comment. To be considered, written com­
ments on the proposal or any request for a public hearing must 
be submitted no later than 5:00 p.m. on March 28, 2011, to 
James W. Johnston, General Counsel, Texas Board of Nursing, 
333 Guadalupe, Suite 3-460, Austin, Texas 78701, or by e-mail 
to dusty.johnston@bon.state.tx.us, or faxed to (512) 305-8101. 
If a hearing is held, written and oral comments presented at the 
hearing will be considered. 
Statutory Authority. The amendments are proposed under the 
Occupations Code §§301.452, 301.453, and 301.151. 
Section 301.452(a) defines "intemperate use" as including prac­
ticing nursing or being on duty or on call while under the influence 
of alcohol or drugs. 
Section 301.452(b) states that a person is subject to denial of a 
license or to disciplinary action under Subchapter J for: (i) a vi­
olation of Chapter 301, a rule or regulation not inconsistent with 
Chapter 301, or an order issued under Chapter 301; (ii) fraud 
or deceit in procuring or attempting to procure a license to prac­
tice professional nursing or vocational nursing; (iii) a conviction 
for, or placement on deferred adjudication community supervi­
sion or deferred disposition for, a felony or for a misdemeanor 
involving moral turpitude; (iv) conduct that results in the revoca­
tion of probation imposed because of conviction for a felony or 
for a misdemeanor involving moral turpitude; (v) use of a nurs­
ing license, diploma, or permit, or the transcript of such a doc­
ument, that has been fraudulently purchased, issued, counter­
feited, or materially altered; (vi) impersonating or acting as a 
proxy for another person in the licensing examination required 
under §301.253 or §301.255; (vii) directly or indirectly aiding or 
abetting an unlicensed person in connection with the unautho­
rized practice of nursing; (viii) revocation, suspension, or denial 
of, or any other action relating to, the person’s license or privilege 
to practice nursing in another jurisdiction; (ix) intemperate use of 
alcohol or drugs that the board determines endangers or could 
endanger a patient; (x) unprofessional or dishonorable conduct 
that, in the Board’s opinion, is likely to deceive, defraud, or injure 
a patient or the public; (xi) adjudication of mental incompetency; 
(xii) lack of fitness to practice because of a mental or physical 
health condition that could result in injury to a patient or the pub­
lic; or (xiii) failure to care adequately for a patient or to conform 
to the minimum standards of acceptable nursing practice in a 
manner that, in the Board’s opinion, exposes a patient or other 
person unnecessarily to risk of harm. 
Section 301.452(c) provides that the Board may refuse to admit 
a person to a licensing examination for a ground described under 
§301.452(b). 
Section 301.452(d) states that the Board by rule shall establish 
guidelines to ensure that any arrest information, in particular in­
formation on arrests in which criminal action was not proven or 
charges were not filed or adjudicated, that is received by the 
Board under §301.452 is used consistently, fairly, and only to 
the extent the underlying conduct relates to the practice of nurs­
ing. 
Section 301.453(a) states that, if the Board determines that a 
person has committed an act listed in §301.452(b), the Board 
shall enter an order imposing one or more of the following: (i) 
denial of the person’s application for a license, license renewal, 
or temporary permit; (ii) issuance of a written warning; (iii) ad­
ministration of a public reprimand; (iv) limitation or restriction of 
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the person’s license, including: (A) limiting to or excluding from 
the person’s practice one or more specified activities of nursing; 
or (B) stipulating periodic board review; (v) suspension of the 
person’s license; (vi) revocation of the person’s license; or (vii) 
assessment of a fine. 
Section 301.453(b) states that, in addition to or instead of an 
action under §301.453(a), the Board, by order, may require the 
person to: (i) submit to care, counseling, or treatment by a health 
provider designated by the board as a condition for the issuance 
or renewal of a license; (ii) participate in a program of education 
or counseling prescribed by the board, including a program of 
remedial education; (iii) practice for a specified period under the 
direction of a registered nurse or vocational nurse designated 
by the Board; or (iv) perform public service the Board considers 
appropriate. 
Section 301.453(c) states that the Board may probate any 
penalty imposed on a nurse and may accept the voluntary sur­
render of a license. The Board may not reinstate a surrendered 
license unless it determines that the person is competent to 
resume practice. 
Section 301.453(d) states that, if the Board suspends, revokes, 
or accepts surrender of a license, the Board may impose con­
ditions for reinstatement that the person must satisfy before the 
Board may issue an unrestricted license. 
Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its 
duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
Chapter 301; and (iv) determine whether an act constitutes the 
practice of professional nursing or vocational nursing. 
Cross Reference to Statute. The following statutes are affected 
by this proposal: Occupations Code §§301.452, 301.453, and 
301.151. 
§213.33. Factors Considered for Imposition of Penalties/Sanctions. 
(a) - (l) (No change.) 
(m) Notwithstanding any other provision herein, a person’s 
failure to appear in person or by attorney on the day and at the time 
set for hearing in a contested case shall entitle the Board to revoke the 
person’s license. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 9, 
2011. 
TRD-201100533 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 305-6822 
PART 34. TEXAS STATE BOARD OF 
SOCIAL WORKER EXAMINERS 
CHAPTER 781. SOCIAL WORKER 
LICENSURE 
The Texas State Board of Social Worker Examiners (board) pro­
poses new §781.220 and §781.221, concerning the licensure 
and regulation of social workers who serve as a parenting co­
ordinator or a parenting facilitator. The board also proposes 
an amendment to §781.401 concerning the licensure and reg­
ulation of social workers who hold the Licensed Master Social 
Worker-Advanced Practitioner specialty recognition. 
BACKGROUND AND PURPOSE 
The proposals related to parenting coordinators and parenting 
facilitators are required by House Bill (HB) 1012, 81st Legis­
lature, Regular Session, 2009, amending Family Code, Chap­
ter 153, which requires certain occupational licensing boards to 
promulgate rules related to the provision of parenting coordina­
tion and parenting facilitation services. The proposed sections 
address parent coordination and parent facilitation. Parent co­
ordinators and parent facilitators are persons appointed by the 
court to aid the parties and the court in resolving parenting is­
sues, within the limits of the court order of appointment. Parent 
coordinators are appointed in high conflict situations and report 
to the court only whether parent coordination should continue. 
Parent facilitators may deal with similar issues as a parent coor­
dinator, but may report to the court recommendations regarding 
particular issues between the parties, but not recommendations 
regarding custody or visitation. 
The proposed amendment to §781.401(b)(1)(E) is a result of 
emerging standards of practice and licensure related to non-clin­
ical social work practice at the Advanced Practitioner/Advanced 
Generalist level. The previously adopted subparagraph, which 
created a date by which no more supervision plans would be 
accepted by the board towards fulfillment of the minimum super­
vised experience requirements for the LMSW-Advanced Practi­
tioner specialty recognition, and in effect would prohibit issuance 
of any new LMSW-AP specialty recognitions in the future, is no 
longer in the best interest of the public and is therefore recom­
mended for deletion. 
SECTION-BY-SECTION SUMMARY 
New §781.220 is proposed to define the duties and responsi­
bilities of a parent coordinator and establish certain prohibitions 
and requirements for a licensed social worker who serves as a 
parent coordinator. 
New §781.221 is proposed to define the duties and responsibil­
ities of a parent facilitator and establish certain prohibitions and 
requirements for a licensed social worker who serves as a par­
ent facilitator. The board delineates between these two types of 
practice and articulates statutory requirements for implementa­
tion in social work practice. 
An amendment to §781.401(b)(1)(E) is in the best interest of 
the public. The board recognizes the continuing need for the 
Licensed Master Social Worker-Advanced Practitioner specialty 
recognition and, therefore, the board proposes deletion of sub­
paragraph (E). 
FISCAL NOTE 
Carol Miller, LMSW-AP, Executive Director, has determined that 
for each of the first five years the sections are in effect, there will 
not be fiscal implications to the state or local governments as a 
result of enforcing or administering the sections as proposed. 
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SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 
Ms. Miller has also determined that there will be no effect on 
small businesses or micro-businesses required to comply with 
the sections as proposed. This was determined by interpretation 
of the rules that small businesses and micro-businesses will not 
be required to alter their business practices in order to comply 
with the sections. 
ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 
There are no anticipated economic costs to persons who are 
required to comply with the sections as proposed. There is no 
anticipated negative impact on local employment.  
PUBLIC BENEFIT 
In addition, Ms. Miller has also determined that for each year of 
the first five years the sections are in effect, the public will benefit 
from adoption of the sections. The public benefit anticipated as 
a result of enforcing or administering the sections is to continue 
to ensure public health and safety through the effective licensing 
and regulation of social workers. 
REGULATORY ANALYSIS 
The board has determined that this proposal is not a "major en­
vironmental rule" as defined by Government Code, §2001.0225. 
"Major environmental rule" is defined to mean a rule the  spe­
cific intent of which is to protect the environment or reduce risk 
to human health from environmental exposure and that may ad­
versely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 
TAKINGS IMPACT ASSESSMENT 
The board has determined that the proposed rules do not restrict 
or limit an owner’s right to his or her property that would other­
wise exist in the absence of government action and, therefore, 
do not constitute a taking under Government Code, §2007.043. 
PUBLIC COMMENT 
Comments on the proposal may be submitted to Carol Miller, 
LMSW-AP, Executive Director, Texas State Board of Social 
Worker Examiners, Mail Code 1982, P.O. Box 149347, Austin, 
Texas 78714-9347, or by email to lsw@dshs.state.tx.us. When 
emailing comments, please indicate "Comments on Proposed 
Rules" in the subject line. Comments will be accepted for 30 
days following publication of the proposal in the Texas Register. 
SUBCHAPTER B. CODE OF CONDUCT AND 
PROFESSIONAL STANDARDS OF PRACTICE 
22 TAC §781.220, §781.221 
STATUTORY AUTHORITY 
The new rules are proposed under Occupations Code, 
§505.201, which authorizes the board to adopt rules necessary 
for the performance of its duties; and Family Code, Chapter 
153, which contains law concerning a parenting coordinator and 
facilitator. 
The new rules affect Occupations Code, Chapter 505; and Fam­
ily Code, Chapter 153. 
§781.220. Parent Coordination. 
(a) In accordance with the Family Code, §153.601(3), "parent­
ing coordinator" means an impartial third party: 
(1) who, regardless of the title by which the person is des­
ignated by the court, performs any function described in the Family 
Code, §153.606, in a suit; and 
(2) who: 
(A) is appointed under Family Code, Chapter 153, Sub­
chapter K (relating to Parenting Plan, Parenting Coordinator, and Par­
enting Facilitator) by the court on its own motion, or on a motion or 
agreement of the parties, to assist parties in resolving parenting issues 
through confidential procedures; and 
(B) is not appointed under another statute or a rule of 
civil procedure. 
(b) A licensee who serves as a parenting coordinator is not act­
ing under the authority of a license issued by the board, and is not en­
gaged in the practice of social work. The services provided by the 
licensee who serves as a parenting coordinator are not within the juris­
diction of the board, but rather the jurisdiction of the appointing court. 
(c) A licensee who serves as a parenting coordinator has a duty 
to provide the information in subsection (b) of this section to the parties 
to the suit. 
(d) Records of a licensee serving as a parenting coordinator are 
confidential under the Civil Practices and Remedies Code, §154.073. 
Licensees serving as a confidential parenting coordinator shall comply 
with the Civil Practices and Remedies Code, Chapter 154, relating to 
the release of information. 
(e) A licensee shall not provide social work services to any per­
son while simultaneously providing parenting coordination services. 
This section shall not apply if the court enters a finding that mental 
health services are not readily available in the location where the par­
ties reside. 
§781.221. Parenting Facilitation. 
(a) In accordance with House Bill 1012, 81st Legislature, Reg­
ular Session, 2009, and Family Code, Chapter 153, this section estab­
lishes the practice standards for licensees who desire to serve as par­
enting facilitators. 
(b) In accordance with the Family Code, §153.601(3-a), a 
"parenting facilitator" means an impartial third party: 
(1) who, regardless of the title by which the person is des­
ignated by the court, performs any function described by the Family 
Code, §153.6061, in a suit; and 
(2) who: 
(A) is appointed under Family Code, Chapter 153, Sub­
chapter K (relating to Parenting Plan, Parenting Coordinator, and Par­
enting Facilitator) by the court on its own motion, or on a motion or 
agreement of the parties, to assist parties in resolving parenting issues 
through procedures that are not confidential; and 
(B) is not appointed under another statute or a rule of 
civil procedure. 
(c) Notwithstanding any other provision of this chapter, 
licensees who desire to serve as parenting facilitators shall comply 
with all applicable requirements of the Family Code, Chapter 153, 
and this section. Licensees shall also comply with all requirements of 
this chapter unless a provision is clearly inconsistent with the Family 
Code, Chapter 153, or this section. 
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(d) In accordance with the Family Code, §153.6102(e), a li­
censee serving as a parenting facilitator shall not provide other social 
work services to any person while simultaneously providing parenting 
facilitation services. This section shall not apply if the court enters a 
finding that mental health services are not readily available in the loca­
tion where the parties reside. 
(e) A licensee serving as a parenting facilitator utilizes child-
focused alternative dispute resolution processes, assists parents in im­
plementing their parenting plan by facilitating the resolution of dis­
putes in a timely manner, educates parents about children’s needs, and 
engages in other activities as referenced in the Family Code, Chapter 
153. 
(f) A licensee serving as a parenting facilitator shall assist the 
parties involved in reducing harmful conflict and in promoting the best 
interests of the children. 
(g) A licensee serving as a parenting facilitator functions in 
four primary areas in providing services. 
(1) Conflict management function. The primary role of the 
parenting facilitator is to assist the parties to work out disagreements 
regarding the children to minimize conflict. To assist the parents in 
reducing conflict, the parenting facilitator may monitor the electronic 
or written exchanges of parent communications and suggest productive 
forms of communication that limit conflict between the parents. 
(2) Assessment function. A parenting facilitator shall re­
view applicable court orders, including protective orders, social stud­
ies, and other relevant records to analyze the impasses and issues as 
brought forth by the parties. 
(3) Educational function. A parenting facilitator shall 
educate the parties about child development, divorce, the impact of 
parental behavior on children, parenting skills, and communication 
and conflict resolution skills. 
(4) Coordination/case management function. A parenting 
facilitator shall work with the professionals and systems involved with 
the family (for example, mental health, health care, social services, ed­
ucation, or legal) as well as with extended family, stepparents, and sig­
nificant others as necessary. 
(h) A licensee serving as a parenting facilitator shall be alert 
to the reasonable suspicion of acts of domestic violence directed at a 
parent, a current partner, or children. The parenting facilitator shall ad­
here to protection orders, if any, and take reasonable measures to ensure 
the safety of the participants, the children and the parenting facilitator, 
while understanding that even with appropriate precautions a guaran­
tee that no harm will occur can be neither stated nor implied. 
(i) In order to protect the parties and children in domestic vi­
olence cases involving power, control and coercion, a parenting facili­
tator shall tailor the techniques used so as to avoid offering the oppor­
tunity for further coercion. 
(j) A licensee serving as a parenting facilitator shall be alert to 
the reasonable suspicion of substance abuse by parents or children, as 
well as mental health impairment of a parent or child. 
(k) A licensee serving as a parenting facilitator shall not pro­
vide legal advice. 
(l) A licensee serving as a parenting facilitator shall serve by 
written agreement of the parties and/or formal order of the court. 
(m) A licensee serving as a parenting facilitator shall not initi­
ate providing services until the licensee has received and reviewed the 
fully executed and filed court order or the signed agreement of the par­
ties. 
(n) A licensee serving as a parenting facilitator shall maintain 
impartiality in the process of parenting facilitation. Impartiality means 
freedom from favoritism or bias in word, action, or appearance, and 
includes a commitment to assist all parties, as opposed to any one in­
dividual. 
(o) A licensee serving as a parenting facilitator: 
(1) shall terminate or withdraw services if the licensee de­
termines the licensee cannot act in an impartial or objective manner; 
(2) shall not give or accept a gift, favor, loan or other item 
of value from any party having an interest in the parenting facilitation 
process; 
(3) shall not coerce or improperly influence any party to 
make a decision; 
(4) shall not intentionally or knowingly misrepresent or 
omit any material fact, law, or circumstance in the parenting facilitator 
process; and 
(5) shall not accept any engagement, provide any service, 
or perform any act outside the role of parenting facilitation that would 
compromise the facilitator’s integrity or impartiality in the parenting 
facilitation process. 
(p) A licensee serving as a parenting facilitator may make re­
ferrals to other professionals to work with the family, but shall avoid 
actual or apparent conflicts of interest by referrals. No commissions, 
rebates, or similar remuneration shall be given or received by a licensee 
for parenting facilitation or other professional referrals. 
(q) A licensee serving as a parenting facilitator should attempt 
to bring about resolution of issues by agreement of the parties; how­
ever, the parenting facilitator is not acting in a formal mediation role. 
An effort towards resolving an issue, which may include therapeutic, 
mediation, education, and negotiation skills, does not disqualify a li­
censee from making recommendations regarding any issue that remains 
unresolved after efforts of facilitation. 
(r) A licensee serving as a parenting facilitator shall commu­
nicate with all parties, attorneys, children, and the court in a manner 
which preserves the integrity of the parenting facilitation process and 
considers the safety of the parents and children. 
(s) A licensee serving as a parenting facilitator: 
(1) may meet individually or jointly with the parties, as 
deemed appropriate by the parenting facilitator, and may interview the 
children; 
(2) may interview any individuals who provide services to 
the children to assess the children’s needs and wishes; and 
(3) may communicate with the parties through face-to-face 
meetings or electronic communication. 
(t) A licensee serving as a parenting facilitator shall, prior to 
the beginning of the parenting facilitation process and in writing, in­
form the parties of: 
(1) the limitations on confidentiality in the parenting facil­
itation process; and 
(2) the basis of fees and costs and the method of payment, 
including any fees associated with postponement, cancellation and/or 
nonappearance, and the parties’ pro rata share of the fees and costs as 
determined by the court order or written agreement of the parties. 
(u) Information obtained during the parenting facilitation 
process shall not be shared outside the parenting facilitation process 
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except for professional purposes, as provided by court order, by written 
agreement of the parties, or as directed by the board. 
(v) In the initial session with each party, a licensee serving as 
a parenting facilitator shall review the nature of the parenting facilita­
tor’s role with the parents to ensure that they understand the parenting 
facilitation process. 
(w) A licensee serving as a parenting facilitator: 
(1) shall comply with all mandatory reporting require­
ments, including but not limited to Family Code, Chapter 261, 
concerning abuse or neglect of minors; 
(2) shall report to law enforcement or other authorities if 
they have reason to believe that any participant appears to be at serious 
risk to harm themselves or a third party; 
(3) shall maintain records necessary to support charges for 
services and expenses, and shall make a detailed accounting of those 
charges to the parties and their counsel, if requested to do so; 
(4) shall maintain notes regarding all communications with 
the parties, the children, and other persons with whom they speak about 
the case; and 
(5) shall maintain records in a manner that is professional, 
legible, comprehensive, and inclusive of information and documents 
that relate to the parenting facilitation process and that support any 
recommendations made by the licensee. 
(x) Records of a licensee serving as a parenting facilitator are 
not mental health records and are not subject to the disclosure require­
ments of Health and Safety Code, Chapter 611. At a minimum, records 
shall be maintained for the period of time described in §781.209(4) of 
this title (relating to Client Records and Record Keeping), or as other­
wise directed by the court. 
(y) Records of a licensee serving as a parenting facilitator shall 
be released on the request of either parent, as directed by the court, or 
as directed by the board. 
(z) Charges for parenting facilitation services shall be based 
upon the actual time expended by the parenting facilitator, or as di­
rected by the written agreement of the parties, and/or formal order of 
the court. 
(aa) All fees and costs shall be appropriately divided between 
the parties as directed by the court order of appointment and/or as noted 
in the parenting facilitators’ written fee disclosure to the parties. 
(bb) Fees may be disproportionately divided fees if one parent 
is disproportionately creating a need for services and if such a division 
is outlined in the court order of appointment and/or as noted in the 
parenting facilitators’ written fee disclosure to the parties. 
(cc) Services and activities for which a licensee serving as 
a parenting facilitator may charge include time spent interviewing 
parents, children and collateral sources of information; preparation of 
agreements, correspondence, and reports; review of records and cor­
respondence; telephone and electronic communication; travel; court 
preparation; and appearances at hearings, depositions and meetings. 
(dd) The minimum training for a licensee serving as a parent­
ing facilitator that is required by the Family Code, §153.6101(b), and 
is determined by the court is: 
(1) eight hours of family violence dynamics training pro­
vided by a family violence service provider; 
(2) 40 classroom hours of training in dispute resolution 
techniques in a course conducted by an alternative dispute resolution 
system or other dispute resolution organization approved by the court; 
(3) 24 classroom hours of training in the fields of family 
dynamics, child development, family law; and 
(4) 16 hours of training in the laws and board rules govern­
ing parenting coordination and facilitation, and the multiple styles and 
procedures used in different models of service. 
(ee) A licensee serving as a parenting facilitator: 
(1) shall complete minimum training as required by the 
Family Code, §153.6101, as determined by the appointing court; 
(2) shall have extensive practical experience with high con­
flict or litigating parents; 
(3) shall complete and document upon request advanced 
training in family dynamics, child maltreatment, co-parenting, and high 
conflict separation and divorce; and 
(4) shall regularly complete continuing education related 
to co-parenting issues, high-conflict families and the parenting coordi­
nation and facilitation process. 
(ff) A licensee serving as a parenting facilitator shall decline 
an appointment, withdraw, or request appropriate assistance when the 
facts and circumstances of the case are beyond the licensee’s skill or 
expertise. 
(gg) Since parenting facilitation services are addressed under 
multiple titles in different jurisdictions nationally, acceptability of 
training to meet the requirements of subsection (bb) of this section is 
based on functional skills taught during the training rather than the use 
of specific titles or names. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 14, 
2011. 
TRD-201100579 
Timothy M. Brown 
Chair 
Texas State Board of Social Worker Examiners 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 458-7111 x6972 
SUBCHAPTER D. LICENSES AND 
LICENSING PROCESS 
22 TAC §781.401 
STATUTORY AUTHORITY 
The amendment is proposed under Occupations Code, 
§505.201, which authorizes the board to adopt rules necessary 
for the performance of its duties; and Family Code, Chapter 
153, which contains law concerning a parenting coordinator and 
facilitator. 
The amendment affects Occupations Code, Chapter 505; and 
Family Code, Chapter 153. 
§781.401. Qualifications for Licensure. 
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(a) (No change.) 
(b) Specialty Recognition. The following education and expe­
rience is required for specialty recognitions. 
(1) Licensed Master Social Worker-Advanced Practitioner 
(LMSW-AP). 
(A) - (D) (No change.) 
[(E) Licensees holding the Advanced Practitioner spe
cialty recognition will continue to hold the specialty recognition as long 
as they renew timely and in accordance with board rules. Individu
als under board-approved supervision plans for the Advanced Practi
tioner specialty recognition as of December 31, 2011 may complete 
the process. The board will discontinue accepting new board-approved 
supervision plans for the Advanced Practitioner specialty recognition 
after December 31, 2011.] 
(2) (No change.) 
(c) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100580 
Timothy M. Brown 
Chair 
Texas State Board of Social Worker Examiners 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 458-7111 x6972 
­
­
­
TITLE 28. INSURANCE 
PART 6. OFFICE OF INJURED 
EMPLOYEE COUNSEL 
CHAPTER 276. GENERAL ADMINISTRATION 
SUBCHAPTER A. GENERAL PROVISIONS 
28 TAC §276.7, §276.8 
The Office of Injured Employee Counsel (OIEC) proposes new 
§276.7 and §276.8, concerning OIEC’s standards regarding 
ethics. Ethics can be defined as moral values, which affect 
personal and professional actions. Ethical standards are fun­
damental to the successful operation of an agency to ensure 
public funds are used efficiently. 
There are many areas in which ethical issues may emerge. 
Common areas are gifts from outside sources, confidentiality, 
use of state property, outside employment, drug-free workplace, 
firearms and weapons, political activities, conflict of interest, 
post-employment, publicity, and fraudulent activity. A detailed 
guide regarding ethics can be obtained from the Texas Ethics 
Commission (A Guide to Ethics Laws for State Officers and Em­
ployees, Revised April 24, 2008). The Texas Ethics Commission 
and the Office of the Attorney General are available resources 
if it is determined clarification is needed on a particular issue. 
Texas Labor Code §404.110(b) provides that an employee of the 
OIEC may not be compelled to disclose information communi­
cated to the employee by an injured employee on any matter 
relating to the injured employee’s claim. 
New §276.7 provides for OIEC’s ethics statement. New §276.8 
provides for the function of OIEC’s Ethics Committee and OIEC’s 
Ethics Committee mission statement. 
Mr. Brian White, Deputy Counsel/Chief of Staff, has determined 
that for each year of the first five years the proposed section shall 
be in effect, there shall be no fiscal impact to state and local gov­
ernments as a result of the enforcement or administration of this 
rule. There shall be no measurable effect on local employment 
or the local economy as a result of the proposal. 
Mr. White has determined that for each year of the first five years 
the proposed new sections are in effect the public and workers’ 
compensation stakeholders will be notified of agency require­
ments for staff, which include the highest ethical standards of 
conduct. OIEC’s rules will now reflect requirements set in Texas 
Government Code §572.051 and the agency’s handling of ethics 
issues through the Ethics Committee. New §276.7 and §276.8 
ensure ethical issues are addressed promptly and accurately 
which will safeguard the agency and allow it to more effectively 
fulfill its mission to assist, educate and advocate on behalf of the 
injured employees of Texas. 
OIEC has determined that the proposal will not have an adverse 
economic effect on small or micro-business. 
OIEC has determined that this proposal is not a "major environ­
mental rule" as defined by Texas Government Code §2001.0225 
and therefore a regulatory flexibility analysis is not required. 
OIEC has determined that no private real property interests are 
affected by this proposal and that this proposal does not restrict 
or limit an owner’s right to property that would otherwise exist 
in the absence of government action. Therefore, this proposal 
does not constitute a taking or require a takings impact assess­
ment under the Texas Government Code §2007.043. 
To be considered, written comments on the proposal must be 
submitted no later than 5:00 p.m. on June 10, 2011, to Brian 
White, Deputy Public Counsel/Chief of Staff, Office of Injured 
Employee Counsel, Mail Code 50, 7551 Metro Center Drive, 
Austin, Texas 78744. A request for a public hearing should be 
submitted separately to the Deputy Public Counsel/Chief of Staff. 
The new sections are proposed pursuant to Texas Labor Code 
§§404.106, 404.1015, 404.110 and 404.111. Section 404.106 
provides the public counsel rulemaking authority to adopt rules. 
Section 404.1015 provides for refusal to provide or terminate ser­
vices. Section 404.110 provides for applicability to Public Coun­
sel of confidentiality requirements. Section 404.111 provides ac­
cess to information. Texas Government Code §572.051 provides 
the standards of conduct and state agency ethics policy. 
The following sections are affected by this proposal: 
Rules: §276.7 and §276.8 
Statute: Texas Labor Code §§404.106, 404.1015, 404.110, 
404.111; Texas Government Code §572.051. 
§276.7. Agency’s Ethics Statement and Employee Requirements. 
(a) Each OIEC employee has an obligation to maintain high 
ethical standards in the performance of their work responsibilities and 
in their personal life, realizing that lapse in such judgment will reflect 
negatively on OIEC. OIEC employees must seek to enhance and imple­
ment ethical values based on established principals of sound reasoning 
and the highest standards of business conduct. 
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(b) An OIEC employee should not: 
(1) accept or solicit any gift, favor, or service that might 
reasonably tend to influence the employee or employee knows or 
should know is being offered with the intent to influence employee’s 
official conduct; 
(2) accept other employment or engage in a business or 
professional activity that the employee might reasonably expect would 
require or induce the employee to disclose confidential information ac­
quired by reason of the position; 
(3) accept other employment or compensation that could 
reasonably be expected to impair the employee’s independence of judg­
ment in the performance of the employee’s official duties; 
(4) make personal investments that could reasonably be ex­
pected to create a substantial conflict between the employee’s private 
interest and the public interest; or 
(5) intentionally or knowingly solicit, accept, or agree to 
accept any benefit for having exercised the employee’s official powers 
or employee’s official duties in favor of another. 
§276.8. Ethics Committee. 
(a) OIEC’s Ethics Committee shall be made up of OIEC staff 
who serve two-year staggered terms. The Ethics Committee is made 
up of the agency’s ethics officer, who is an attorney and shall serve 
as the chair of the committee, and a cross section of employees from 
various agency programs. The ethics officer also provides training, 
specific consultation to the Public Counsel and Deputy Public Counsel, 
and serves as the legal counsel for all matters regarding ethics. The 
Ethics Committee meets to address ethical issues that are submitted to 
the committee and to recommend resolution. 
(b) The mission statement for OIEC’s Ethics Committee is to 
practice and promote the highest standards of ethical behavior within 
OIEC. In order to set the highest standards of conduct, including the 
appearance of propriety in the operation of our goals to assist, educate 
and advocate on behalf of injured employees in Texas, the members 
of the Ethics Committee are committed to: assuring honesty and con­
fidentiality in all matters that come before the committee, faithfully 
adhering to the agency’s code of ethics, educating the agency on ethics 
and standards of conduct, and making recommendations and providing 
solutions. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14,
2011. 
TRD-201100567 
Brian White 
Deputy Public Counsel/Chief of Staff 
Office of Injured Employee Council 
Earliest possible date of adoption: March 27, 2011 
       
 
For further information, please call: (512) 804-4182
♦ ♦ ♦ 
SUBCHAPTER B. OMBUDSMAN PROGRAM 
28 TAC §276.13 
The Office of Injured Employee Counsel (OIEC) proposes new 
§276.13, concerning OIEC’s Ombudsman Program’s mandatory 
requirements regarding ethics. Ethics are moral values which 
affect personal and professional actions which are fundamental 
to the success of an agency. Practicing ethics also allows limited 
resources to be utilized  in  the most efficient manner. 
New §276.13 clarifies that an injured employee has a legitimate 
workers’ compensation claim when requesting assistance from 
OIEC. Texas Labor Code §404.1015 authorizes the public coun­
sel may refuse to provide or may terminate services of the of­
fice to any claimant who: is abusive or violent to or who threat­
ens any employee of the office; requests assistance in claiming 
benefits not provided by law; or commits or threaten to com­
mit a criminal act in pursuit of a workers’ compensation claim. 
If the public counsel determines that the services of the office 
should be refused or terminated, the office shall inform the af­
fected claimant in writing and notify the division. The office shall 
notify and cooperate with the appropriate law enforcement au­
thority and the Texas Department of Insurance, Fraud Unit, if the 
office becomes aware that the claimant or person acting on the 
claimant’s behalf commits or threatens to commit a criminal act. 
New §276.13 protects the integrity of the ombudsman program 
as well as requires ethical behavior between the ombudsman 
and the injured employee. 
Mr. Brian White, Deputy Counsel/Chief of Staff, has determined 
that for each year of the first five years the proposed section shall 
be in effect, there shall be no  fiscal impact to state and local gov­
ernments as a result of the enforcement or administration of this 
rule. There shall be no measurable effect on local employment 
or the local economy as a result of the proposal. 
Mr. White has determined that for each year of the first five 
years the proposed new section is in effect the public benefit 
will be a clear understanding of an Ombudsman’s role in the 
workers’ compensation system. OIEC’s rules will now reflect re­
quirements established by Texas Labor Code §404.1015, which 
prohibit an Ombudsman from assisting an injured employee with 
a frivolous claim for income or medical benefits. New §276.13 
provides a public benefit to both the agency and taxpayers by 
ensuring OIEC’s limited resources are used efficiently to fulfill 
the agency’s mission to assist, educate, and advocate on behalf 
of the injured employees of Texas. 
OIEC has determined that the proposal will not have an adverse 
economic effect on small or micro-business. 
OIEC has determined that this proposal is not a "major environ­
mental rule" as defined by Texas Government Code §2001.0225 
and therefore a regulatory flexibility analysis is not required. 
OIEC has determined that no private real property interests are 
affected by this proposal and that this proposal does not restrict 
or limit an owner’s right to property that would otherwise exist 
in the absence of government action. Therefore, this proposal 
does not constitute a taking or require a takings impact assess­
ment under the Texas Government Code §2007.043. 
To be considered, written comments on the proposal must be 
submitted no later than 5:00 p.m. on June 10, 2011, to Brian 
White, Deputy Public Counsel/Chief of Staff, Office of Injured 
Employee Counsel, Mail Code 50, 7551 Metro Center Drive, 
Austin, Texas 78744. A request for a public hearing should be 
submitted separately to the Deputy Public Counsel/Chief of Staff. 
The new section is proposed pursuant to Texas Labor Code 
§§404.006, 404.1015 and 404.110. Section 404.006 provides 
the Public Counsel rulemaking authority to adopt rules. Section 
404.1015 provides for refusal to provide or termination of ser­
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vices. Section 404.110 provides for the applicability to Public 
Counsel of confidentiality requirements. 
The following sections are affected by this proposal: 
Rule: §276.13. 
Statute: Texas Labor Code §§404.006, 404.1015 and 404.110. 
§276.13. Ombudsman Program Ethics Code of Conduct. 
(a) Definition. Groundless--for purposes of this section means 
no basis in law or fact and not warranted by a good faith argument for 
the extension, modification, or reversal of existing law. 
(b) Office of Injured Employee Counsel Ombudsmen shall ad­
here to the ethical standards as reflected in Rule 13 of the Texas Rules 
of Civil Procedure in that groundless factual or legal assertions will not 
be made. This shall not be construed as a limitation on the ability of 
Ombudsmen to assist, educate, or advocate on behalf of injured em­
ployee in the pursuit of valid claims or issues. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100568 
Brian White 
Deputy Public Counsel/Chief of Staff 
Office of Injured Employee Counsel 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 804-4182 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 
PART 2. TEXAS PARKS AND 
WILDLIFE DEPARTMENT 
CHAPTER 51. EXECUTIVE 
SUBCHAPTER I. HISTORICALLY 
UNDERUTILIZED BUSINESSES 
31 TAC §51.171 
The Texas Parks and Wildlife Department proposes an amend­
ment to §51.171, concerning Historically Underutilized Business 
Program. 
The current rule adopts by reference the provisions of 1 TAC 
§§111.111 - 111.128, which until recently, set forth the require­
ments to be followed by state agencies regarding historically un­
derutilized businesses (HUB). Those provisions have been relo­
cated to  34 TAC  Chapter 20, Subchapter B, following the statu­
tory reassignment of program oversight to the Comptroller of 
Public Accounts. The proposed amendment would update the 
reference and is nonsubstantive. 
Mike Jensen, Director of Administrative Resources, has deter­
mined that for each year of the first five years that the rule as 
proposed is in effect, there will be no fiscal implications to state 
and local governments as a result of enforcing or administering 
the rule. 
Mr. Jensen also has determined that for each year of the first 
five years the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing or administering the rule as 
proposed will be accurate references within department regula­
tions. 
There will be no adverse economic effect on persons required to 
comply with the rule as proposed. 
Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses and micro-businesses. As 
required by Government Code, §2006.002(g), the Office of the 
Attorney General has prepared guidelines to assist state agen­
cies in determining a proposed rule’s potential adverse economic 
impact on small businesses. Those guidelines state that an 
agency need only consider a proposed rule’s "direct adverse 
economic impacts" to small businesses and micro-businesses to 
determine if any further analysis is required. For that purpose, 
the department considers "direct economic impact" to mean a re­
quirement that would directly impose recordkeeping or reporting 
requirements; impose taxes or fees; result in lost sales or profits; 
adversely affect market competition; or require the purchase or 
modification of equipment or services. Since the proposed rule 
does not make substantive changes and is merely for the pur­
pose of ensuring an accurate cross-reference, the department 
has determined that the proposed amendment will not impose 
any direct adverse economic effects on small businesses or mi­
crobusinesses. Accordingly, the department has not prepared a 
regulatory flexibility analysis under Government Code, Chapter 
2006. 
The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 
The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. 
Comments on the proposed rule may  be  submitted to Julie  Hors-
ley, Texas Parks and Wildlife Department, 4200 Smith School 
Road, Austin, Texas 78744; telephone: (512) 389-4913; e-mail: 
julie.horsley@tpwd.state.tx.us. 
The amendment is proposed under the authority of Government 
Code, §2161.003, which requires the commission to adopt rules 
promulgated by the Comptroller of Public Accounts under Gov­
ernment Code, §2161.0012. 
The proposed amendment affects Government Code, Chapter 
2161. 
§51.171. Historically Underutilized Business Program. 
The Texas Parks and Wildlife Commission adopts by reference the 
provisions of 34 TAC Chapter 20, Subchapter B [1 TAC §§111.111­
111.128]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100558 
PROPOSED RULES February 25, 2011 36 TexReg 1231 
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Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 389-4775 
CHAPTER 53. FINANCE 
SUBCHAPTER I. COMBINATION AND 
SUPER-COMBINATION LICENSE REVENUE 
ALLOCATION 
31 TAC §53.130 
The Texas Parks and Wildlife Department (the department) pro­
poses an amendment to §53.130, concerning Super-Combina­
tion License Revenue Allocation. 
The proposed amendment would alter the title of the section and 
implement a new schedule for conducting the surveys used to 
determine stamp utilization by purchasers of super-combination 
(hereafter, "supercombo") license packages and shift to use of 
averages to estimate utilization of each stamp. 
Under Parks and Wildlife Code, Chapter 43, no person may 
fish in saltwater without having purchased a saltwater fishing 
stamp, no person may fish in public freshwater without having 
purchased a freshwater fishing stamp,  no person may  hunt  a mi­
gratory game bird without having purchased a migratory game 
bird stamp, no person may hunt an upland game bird without 
having purchased an upland game bird stamp, and no person 
may hunt deer, turkey, or javelina during an archery-only season 
without having purchased an archery stamp. 
Under Parks and Wildlife Code, §11.302, all revenue received 
from the sale of all types of hunting licenses, fishing licenses, 
and stamps must be placed in the Game, Fish, and Water Safety 
Account. Parks and Wildlife Code, Chapter 43, further specifies 
how the department deposits and spends the proceeds from the 
sale of each type of stamp. Under §43.405, the net receipts from 
the sale of saltwater fishing stamps shall be spent for coastal 
fisheries enforcement and management. Under §43.656, the net 
proceeds from the sale of the migratory game bird stamp may be 
used only for the management of and research concerning mi­
gratory game birds; the acquisition, lease, or development of mi­
gratory game bird habitats; contracts, donations, and grants; and 
only in a manner that addresses the needs of migratory birds in 
this state. Under §43.658, the net proceeds from the sale of the 
upland game bird stamp may be used only for the management 
of and research concerning upland game birds; the acquisition, 
lease, or development of upland game bird habitats; contracts, 
donations, and grants; and only in a manner that addresses the 
needs of upland game birds in this state. Under §43.805, the net 
receipts from freshwater fishing stamp sales may be spent only 
for the repair, maintenance, renovation, or replacement of fresh­
water fish hatcheries in this state; the purchase of game fish that 
are stocked into the public water of this state; or the restoration, 
enhancement, or management of freshwater fish habitats. The 
net proceeds from the archery stamp must be deposited in the 
Game, Fish, and Water Safety Account and may be spent for 
any purpose authorized for that account. As a result, the net 
proceeds from the sale of each stamp, except for the archery 
stamp, are to be used in a way that is directly related to the type 
of stamp sold. 
Under Parks and Wildlife Code, Chapter 50, all combination li­
censes must be sold at less than the combined cost of the indi­
vidual licenses, permits, or stamps included in the package, and 
the commission is required to allocate net revenue to individ­
ual stamp funds for the sale of stamps included in combination 
license packages according to a methodology that must incor­
porate the proportionate discounted prices of each stamp and 
the estimated utilization of each stamp. The super-combination 
license package is very popular, but because it is required by 
statute to be discounted, the department must allocate revenue 
to respective stamp accounts according to a formula. 
Under current rule, the department conducts an annual survey 
of stamp utilization by purchasers of the supercombo licenses, 
which is used to allocate supercombo revenue to individual 
stamp funds. Trends show that there is little variation in survey 
results from year to year. The proposed amendment would 
eliminate the annual survey requirement and replace it with 
a requirement for the survey to be conducted at three-year 
intervals. In addition, the proposed amendment would specify 
that the calculation would be performed using an average of the 
survey results from the most recent three, four or five surveys, 
rather than the survey results from one year only. 
Parks and Wildlife Code, Chapter 50 requires the commission 
to allocate net revenue to individual stamp funds for the sale 
of stamps included in combination license packages. The cur­
rent rule addresses only supercombo licenses. The department 
also sells combination hunting and fishing license packages (a 
hunting license, a fishing license, and either the saltwater fishing 
stamp or the freshwater fishing stamp or both). The current rule 
does not address those packages because the department allo­
cates the full cost of the respective stamp (i.e., saltwater and/or 
freshwater) to the respective stamp fund on a per-sale basis; 
however, the proposed amendment would note that allocation for 
the sake of  clarity  and compliance with statutory  requirements.  
The proposed amendment also would retitle the section to accu­
rately reflect the contents of the section. 
Julie Horsley, Director of Planning and Analysis, has determined 
that for each year of the first five years that the rule as proposed 
is in effect, there will be fiscal implications for state government 
as a result of administering or enforcing the rule. Because the 
rule replaces the current annual survey with a survey conducted 
once every three years, the periodicity of fiscal implications to 
the agency is not annual. The current minimum cost to the de­
partment of conducting the annual survey is $13,000. Therefore, 
implementing a three-year survey cycle will result in a minimum 
cost savings of $26,000 over a three-year period. 
There will be no  fiscal implications for other units of state or local 
government as a result of the proposed rule. 
Ms. Horsley also has determined that for each year of the first 
five years the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing or administering the rule as 
proposed will be the proper allocation of revenue from the sale 
of super-combination hunting and fishing license packages to 
individual stamp accounts. 
There will be no adverse economic effect on small businesses, 
microbusinesses, or persons required to comply with the rule as 
proposed, as the rule affects only the department. 
The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 
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The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. 
The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental Rules) 
does not apply to the proposed rule. 
Comments on the proposed rule may be submitted to Julie Hors-
ley, Texas Parks and Wildlife Department, 4200 Smith School 
Road, Austin, Texas 78744; telephone: (512) 389-4913; e-mail: 
julie.horsley@tpwd.state.tx.us. 
The amendment is proposed under Parks and Wildlife Code, 
§50.002, which authorizes the commission to establish fees for 
combination licenses. 
The proposed amendment affects Parks and Wildlife Code, 
Chapter 50. 
§53.130. Combination and Super-Combination License Package 
Revenue Allocation. 
(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 
(1) Gross receipts--the total amount received from the sale 
of a combination or super-combination license package before any 
commission or any other collection cost is deducted. 
(2) License--the hunting license and fishing license in­
cluded in a c ombination or [the] super-combination license package. 
(3) - (5) (No change.) 
(6) Stamp--any stamp included in a combination or [the] 
super-combination license package. 
(7) Super-combination license package [(package)]--those 
licenses and stamps listed in §53.3(7) and (8) of this title (relating to 
Combination Hunting and Fishing License Packages). 
(8) Combination license package--those licenses and 
stamps listed in §53.3(1) - (6) of this title. 
(b) Super-Combination License Package. 
(1) Net receipts from the sale of a super-combination li
cense package shall be allocated to each license and stamp in the su
per-combination license package by means of a relative weighting cal­
culated by using both the original price of the licenses and stamps and 
purchaser utilization, which shall be based on an average of survey 
results from the most recent three, four or five surveys conducted [as 
established by annual survey]. 
(2) A survey to determine purchaser utilization shall be 
conducted once every three years. 
(c) Combination License Revenue Allocation. Fishing stamps 
sold as part of a combination license package are not discounted. The 
full value of each endorsement (100% of the original price of each 
stamp) sold as part of a combination license package shall be allocated 
to each endorsement fund. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100559 
­
­
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 389-4775 
CHAPTER 57. FISHERIES 
SUBCHAPTER N. STATEWIDE RECRE­
ATIONAL AND COMMERCIAL FISHING 
PROCLAMATION 
The Texas Parks and Wildlife Department proposes amend­
ments to §§57.973, 57.974, 57.981, and 57.992, concerning the 
Statewide Recreational and Commercial Fishing Proclamation. 
The proposed amendment to §57.973, concerning Devices, 
Means, and Methods, would add Wheeler Branch to the list 
of reservoirs where means of take is limited to pole-and-line 
only. Wheeler Branch is a new impoundment. Following initial 
stocking, restricting methods to pole-and-line only is necessary 
to allow stocked fish to develop. 
The proposed amendment to §57.974, concerning Reser­
voir Boundaries, would modify the boundary for Toledo Bend 
Reservoir to facilitate understanding and enforcement of fishing 
harvest regulations on Texas/Louisiana shared waters. The 
current definition delineates U.S. Highway 84 as the upper 
boundary of Toledo Bend Reservoir for purposes of establishing 
harvest regulations on waters shared by Texas and Louisiana. 
The current use of a roadway, while convenient, omits a small 
portion of the reservoir that lies north of U.S. 84. Since the 
rules apply to all shared waters, the current reservoir bound­
ary description would be altered to include all waters on the 
Texas/Louisiana border. 
The proposed amendment to §57.981, concerning Bag, Pos­
session, and Length Limits, also would establish harvest reg­
ulations on Wheeler Branch. Wheeler Branch is a new, 180­
acre impoundment in Somervell County that will open for fishing 
September 1, 2011. As part of the management plan to provide 
and maintain quality angling, the proposed amendment would 
implement a 14-21 inch slot length limit for largemouth bass; an 
18-inch minimum length limit for smallmouth bass; and a five-fish 
per day bag limit for black bass (combined) including no more 
than three smallmouth bass and only one largemouth bass 21 
inches or greater. 
The proposed amendment to §57.981 also would alter harvest 
regulations for catfish on Kirby Reservoir (Taylor County) and 
Lake Palestine (Cherokee, Anderson, Henderson, and Smith 
counties). Catfish are popular sportfish in both of these reser­
voirs. However, channel catfish populations in both reservoirs 
exhibit high abundance but poor size distribution and growth. 
The proposed amendment would alter the current harvest reg­
ulations for blue and channel catfish (12-inch minimum length, 
25-fish daily bag limit) by eliminating the minimum length and 
implementing a 50-fish daily bag limit, of which only five blue 
and/or channel catfish 20 inches or greater in length could be 
retained per day. The proposed amendment is necessary to lib­
eralize harvest regulations for small channel catfish to reduce 
intra-specific competition and improve growth and size distribu­
tion, and the restrict the harvest of catfish larger than 20 inches 
in order to maintain and enhance production of quality size fish. 
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The proposed amendment to §57.981 also would establish har­
vest regulations for largemouth and black bass on Lake Kyle 
in Hays County. Lake Kyle is a 12-acre impoundment of Plum 
Creek located in the City of Kyle. The lake is within a park that 
is being developed by the City of Kyle but is not yet open to the 
public. Restricted public access is anticipated in 2011, with full 
public access anticipated in July, 2012. The department plans to 
intensively manage this water body to enhance and protect the 
largemouth bass population. The proposed amendment would 
implement a 14-21 inch slot length limit for largemouth bass and 
a five-fish daily bag limit for black bass (combined), including 
only one largemouth bass of 21 inches or greater. 
The proposed amendment to §57.981 also would alter harvest 
regulations for largemouth, smallmouth, and spotted bass on 
Lake Alan Henry in Garza County. Lake Alan Henry is located 
southeast of Lubbock. The initial stocking of the reservoir 
consisted of largemouth, spotted, and smallmouth bass. Spot­
ted bass have been successfully established and fish under 
18 inches are abundant; however, smallmouth bass have not 
become established. To allow additional harvest of smaller 
spotted bass while still protecting larger spotted bass, and to 
simplify regulations, the proposed amendment would implement 
a combination regulation of no minimum length limit for large­
mouth bass or spotted bass; a five-fish daily bag limit; a daily 
retention limit of no more than two largemouth or spotted bass 
18 inches or greater; and a 14-inch minimum length limit and 
five-fish daily bag limit for smallmouth bass. 
The proposed amendment to §57.981 also would standardize 
harvest regulations on Texas/Louisiana shared waters. Depart­
ment staff has been in contact with Louisiana Department of 
Wildlife and Fisheries staff to discuss standardization of harvest 
regulations on the shared waters of Toledo Bend and Caddo 
reservoirs and the Sabine River from the Toledo Bend dam 
downstream to the Interstate Highway 10 bridge in Orange 
County. The proposed amendments would modify harvest 
regulations for blue, channel, and flathead catfish, and white 
and black crappie on all three water bodies; for largemouth and 
spotted bass, and white bass on Caddo; and for largemouth 
bass, spotted bass, striped bass, and white bass on the Sabine 
River. Specific changes to existing harvest regulations on 
all three water bodies are: for blue and channel catfish: no 
minimum length limit and a 50-fish (in combination) daily bag, 
of which only five blue and/or channel catfish 20 inches or 
greater in length may be retained per day; for flathead catfish: 
an increase in the daily bag limit from five fish to 10 fish; for 
white and black crappie: removal of the minimum length limit; 
and on Toledo Bend only, a decrease in the daily bag limit 
from 50 to 25 and removal of the winter no-release restriction. 
On the Sabine River below Toledo Bend Reservoir, current 
regulations  would be modified to mirror harvest regulations for 
largemouth bass, spotted bass, striped bass, and white bass 
that are in effect on Toledo Bend Reservoir. On Caddo Lake, the 
existing daily bag limit for largemouth and spotted bass would 
be increased to eight, and the 14-18 inch slot length limit for 
largemouth bass would be modified to allow the harvest of no 
more than four largemouth bass 18 inches or larger. Also, the 
existing 10-inch minimum length limit for white bass would be 
removed. The proposed amendments are intended to maintain 
quality angling and make compliance and enforcement uniform 
in both Texas and Louisiana jurisdictions, which should reduce 
potential angler confusion. The department notes that adoption 
of the proposed amendments is contingent upon action by 
the Louisiana Department of Wildlife and Fisheries; should 
Louisiana fail to implement the same harvest regulations, the 
regulations currently in effect would remain in effect. 
The proposed amendments to §57.981 and §57.992, concern­
ing Bag, Possession, and Length Limits, also would clarify that 
only natural bait may be used when fishing for red snapper by 
means of a circle hook and correct typographical errors concern­
ing the minimum length limit for gag grouper and snook. In 2007, 
the department restricted the means for taking red snapper to 
pole-and-line angling using only circle hooks. The intent of the 
proposed amendment was to make state rules consistent with 
rules in federal waters in order to eliminate the possibility of dif­
ferential enforcement. Federal rules require circle hooks to be 
used only when fishing for  red snapper with natural bait. The 
proposed amendments clarify that only natural bait may be used 
to fish for red snapper with circle hooks. 
In 2010 the department restructured hunting and fishing regula­
tions to separate hunting rules from  fishing rules and recreational 
fishing rules from commercial fishing rules. In the process, two 
typographical errors were introduced, indicating that the mini­
mum length limit for gag grouper is 37 inches and the minimum 
length limit for snook is 22 inches. The proposed amendments 
to §57.981 and §57.992 would rectify the errors by reflecting the 
actual minimum length limit of 22 inches for gag grouper and 24 
inches for snook. 
Ken Kurzawski, Program Director, Inland Fisheries Division, has 
determined that for each year of the first five years that the rules 
as proposed are in effect, there will be no fiscal implications to 
state or local governments as a result of administering or enforc­
ing the rules. 
Mr. Kurzawski also has determined that for each year of the 
first five years that the rules as proposed are in effect, the public 
benefit anticipated as a result of enforcing or administering the 
proposed rules will be the dispensation of the agency’s statutory 
duty to protect and conserve the fisheries resources of this state, 
the duty to equitably distribute opportunity for the enjoyment of 
those resources among the citizens, and the execution of the 
commission’s policy to maximize recreational opportunity within 
the precepts of sound biological management practices. 
There will be no adverse economic effect on persons required to 
comply with the rules as proposed. 
Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses and micro-businesses. As 
required by Government Code, §2006.002(g), the Office of the 
Attorney General has prepared guidelines to assist state agen­
cies in determining a proposed rule’s potential adverse economic 
impact on small businesses. Those guidelines state that an 
agency need only consider a proposed rule’s "direct adverse 
economic impacts" to small businesses and micro-businesses to 
determine if any further analysis is required. For that purpose, 
the department considers "direct economic impact" to mean a re­
quirement that would directly impose recordkeeping or reporting 
requirements; impose taxes or fees; result in lost sales or profits; 
adversely affect market competition; or require the purchase or 
modification of equipment or services. 
The department has determined that the proposed rules will 
not directly affect small businesses and/or micro-businesses. 
Therefore, the department has not prepared the economic 
impact statement or regulatory flexibility analysis described in 
Government Code, Chapter 2006. 
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♦ ♦ ♦ 
The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rules as proposed will  
not impact local economies. 
The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rules. 
The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rules. 
Comments on the proposal may be submitted to Ken Kurzawski 
(Inland Fisheries) at (512) 389-4591, e-mail: ken.kurza­
wski@tpwd.state.tx.us; Jeremy Leitz (Coastal Fisheries) at 
(361) 825-3356, e-mail: jeremy.leitz@tpwd.state.tx.us; or 
Robert Goodrich (Law Enforcement) at (512) 389-4853, 
e-mail: robert.goodrich@tpwd.state.tx.us. Comments 
also may be submitted via the department’s website at 
http://www.tpwd.state.tx.us/business/feedback/public_com­
ment/. 
DIVISION 1. GENERAL PROVISIONS 
31 TAC §57.973, §57.974 
The amendments are proposed under the authority of Parks and 
Wildlife Code, Chapter 61, which requires the commission to reg­
ulate the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed; and §67.004, which requires the 
commission to establish any limits on the taking, possession, 
propagation, transportation, importation, exportation, sale, or of­
fering for sale of non-game fish or wildlife that the department 
considers necessary to manage the species. 
The proposed amendments affect Parks and Wildlife Code, 
Chapters 61 and 67. 
§57.973. Devices, Means and Methods. 
(a) (No change.) 
(b) Game and non-game fish may be taken by pole and line 
only in: 
(1) - (3) (No change.) 
(4) the North Concho River (Tom Green County) from 
O.C. Fisher Dam to Bell Street Dam; [and] 
(5) the South Concho River (Tom Green County) from 
Lone Wolf Dam to Bell Street Dam; and[.] 
(6) Wheeler Branch (Somervell County). 
(c) - (f) (No change.) 
§57.974. Reservoir Boundaries. 
Reservoir boundaries for daily bag, possession, and length limits. 
(1) - (19) (No change.) 
(20) Toledo Bend Reservoir in Newton, Sabine, and Shelby 
counties comprises all impounded waters of the Sabine River from the 
Toledo Bend Reservoir Dam upstream to the Texas/Louisiana state line 
[U.S. Highway 84]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100560 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 389-4775 
DIVISION 2. STATEWIDE RECREATIONAL 
FISHING PROCLAMATION 
31 TAC §57.981 
The amendment is proposed under the authority of Parks and 
Wildlife Code, Chapter 61, which requires the commission to reg­
ulate the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed; and §67.004, which requires the 
commission to establish any limits on the taking, possession, 
propagation, transportation, importation, exportation, sale, or of­
fering for sale of non-game fish or wildlife that the department 
considers necessary to manage the species. 
The proposed amendment affects Parks and Wildlife Code, 
Chapters 61 and 67. 
§57.981. Bag, Possession, and Length Limits. 
(a) (No change.) 
(b) There are no bag, possession, or length limits on game or 
non-game fish, except as provided in this subchapter. 
(1) - (3) (No change.) 
(4) Except as provided in subsection (c) of this section, the 
statewide daily bag and length limits shall be as follows. 
Figure: 31 TAC §57.981(b)(4) 
(c) Exceptions to statewide daily bag, possession, and length 
limits shall be as follows: 
(1) Freshwater species. 
Figure: 31 TAC §57.981(c)(1) 
(2) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
PROPOSED RULES February 25, 2011 36 TexReg 1235 
♦ ♦ ♦ 
♦ ♦ ♦ 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100561 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 389-4775 
DIVISION 3. STATEWIDE COMMERCIAL 
FISHING PROCLAMATION 
31 TAC §57.992 
The amendment is proposed under the authority of Parks and 
Wildlife Code, Chapter 61, which requires the commission to reg­
ulate the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed; and §67.004, which requires the 
commission to establish any limits on the taking, possession, 
propagation, transportation, importation, exportation, sale, or of­
fering for sale of non-game fish or wildlife that the department 
considers necessary to manage the species. 
The proposed amendment affects Parks and Wildlife Code, 
Chapters 61 and 67. 
§57.992. Bag, Possession, and Length Limits. 
(a) (No change.) 
(b) There are no bag, possession, or length limits on game or 
non-game fish, except as otherwise provided in this subchapter. 
(1) - (3) (No change.) 
(4) The statewide daily bag and length limits for commer­
cial fishing shall be as follows. 
Figure: 31 TAC §57.992(b)(4) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100562 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 389-4775 
CHAPTER 58. OYSTERS AND SHRIMP 
SUBCHAPTER B. STATEWIDE SHRIMP 
FISHERY PROCLAMATION 
31 TAC §58.160 
The Texas Parks and Wildlife Department (the department) pro­
poses an amendment to §58.160, concerning Taking or Attempt­
ing to Take Shrimp (Shrimping)--General  Rules.  The  proposed  
amendment would clarify the provisions governing the retention 
of finfish and other aquatic life on board a licensed commercial  
shrimp boat. 
Parks and Wildlife Code, §66.016, provides that when commer­
cial fishing plates are on board a vessel, all commercial regula­
tions apply to that vessel and the persons on board. Parks and 
Wildlife Code, §77.0352(a) provides that aquatic products other 
than shrimp may be sold by the owner of a licensed commercial 
shrimp boat or the holder of a commercial shrimp boat captain’s 
license, provided the aquatic products were taken incidental to 
lawful shrimping. Section 77.0352(e) provides that no person, 
including a crew member of licensed commercial shrimp boat, 
may sell the catch of shrimp or other aquatic products. 
The current rule allows the retention of a catch of finfish or other 
aquatic life on board a licensed commercial shrimp boat, pro­
vided the weight of that catch does not exceed 50% of the weight 
of the trawl catch of shrimp and the composition of the catch 
complies with "the recreational bag limit established for those 
species." The department has determined that the wording of 
the current rule does not explicitly identify those persons who 
are allowed  to retain  finfish or other aquatic life and creates the 
possibility for misinterpretation by referring to "recreational" lim­
its and by not explicitly stating that the retention limit applies to 
the boat and not individually to persons aboard the boat. 
The proposed amendment would repeat statutory provisions by 
explicitly stating that only the owner of the commercial shrimp 
boat or the holder of a commercial shrimp boat captain’s license 
is authorized to retain a catch of finfish or other aquatic life on 
board a commercial shrimp boat. The amendment would also 
clarify that the retention limit is an aggregate limit that applies 
collectively to all persons authorized to retain finfish and other 
aquatic life aboard a licensed commercial shrimp boat. Although 
the current rule states, "On board a licensed commercial shrimp 
boat a catch of finfish or other aquatic life, in any combination, 
may be retained...," that statement could be misconstrued to 
mean that the owner of the boat and each person aboard the 
boat with a captain’s license is entitled to retain finfish or other 
aquatic life in the amount specified in the rule (50% of the weight 
of the shrimp catch), since the rule does not identify to whom it 
applies. The proposed amendment also removes the reference 
to "recreational limits" and instead states that the composition of 
the retained catch must comply with the bag limits established by 
31 TAC §57.981. Section 57.981 establishes restrictions on the 
recreational take  of  finfish and other aquatic life, but by remov­
ing the reference to "recreational limit" the department intends 
to eliminate the potential that the word "recreational" could be 
interpreted to mean that recreational fishing is permitted aboard 
a commercial shrimp boat. 
Robin Riechers, Coastal Fisheries Division Director, has deter­
mined that for each year of the first five years the rule as pro­
posed is in effect, there will be no fiscal implications to state or 
local government as a result of enforcing or administering the 
rule. 
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Mr. Riechers also has determined that for each year of the first 
five years the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing or administering the rule as 
proposed will be rules that are clear and easily understood. 
There will be no adverse economic effect on persons required to 
comply with the rule as proposed. 
Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses and micro-businesses. 
The department has determined that there will be no direct eco­
nomic effect on small or micro-businesses or persons required 
to comply as a result of the proposed rule. Although most 
owners of a commercial shrimp boat or holders of a commercial 
shrimp boat captain’s license would likely be considered small or 
micro-businesses, the proposed rule is a clarification that does 
not alter any existing regulatory provision and therefore would 
not compel or mandate any action on the part of any entity, 
including small businesses or microbusinesses. Accordingly, 
the department has not prepared a regulatory flexibility analysis 
under Government Code, Chapter 2006. 
The department has not drafted a local employment impact 
statement under the Administrative Procedure Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 
The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rule. 
The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. 
Comments on the proposed rule may be submitted to 
Jeremy Leitz, Texas Parks and Wildlife Department, 4200 
Smith School Road, Austin, Texas 78744; telephone: (512) 
389-4333; e-mail: jeremy.leitz@tpwd.state.tx.us. Comments 
also may be submitted via the department’s website at 
http://www.tpwd.state.tx.us/business/feedback/public_com­
ment/. 
The amendment is proposed under the authority of Parks and 
Wildlife Code, Chapter 61, which requires the commission to reg­
ulate the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, or 
possess game animals, game birds, or aquatic animal life in this 
state; the species, quantity, age or size, and, to the extent possi­
ble, the sex of the game animals, game birds, or aquatic animal 
life authorized to be hunted, taken, or possessed; and the re­
gion, county, area, body of water, or portion of a county where 
game animals, game birds, or aquatic animal life may be hunted, 
taken, or possessed; §67.004, which requires the commission 
to establish any limits on the taking, possession, propagation, 
transportation, importation, exportation, sale, or offering for sale 
of nongame fish or wildlife that the department considers nec­
essary to manage the species; and §77.007, which authorizes 
the commission to regulate the catching, possession, purchase, 
and sale of shrimp. 
The proposed amendment affects Parks and Wildlife Code, 
Chapters 61, 67, and 77. 
§58.160. Taking or Attempting to Take Shrimp (Shrimping)--General 
Rules. 
(a) - (f) (No change.) 
(g) Other aquatic life taken incidental to legal shrimping oper­
ations. 
(1) Licensed Commercial Shrimp Boats. 
(A) Other aquatic life taken incidental to legal shrimp­
ing operations may not be retained except as provided in this section 
[these rules]. 
(B) On board a licensed commercial shrimp boat, a 
catch of finfish or other aquatic life may be retained in any combination 
not to exceed 50% by weight of the total weight of the trawl catch of 
shrimp. 
(i) Finfish or other aquatic life may be retained under 
the provisions of this subparagraph only by: 
(I) the holder of the current commercial shrimp 
boat license for that vessel; and/or 
(II) the holder of a current commercial shrimp 
boat captain’s license on board the vessel. 
(ii) Finfish or other aquatic life retained under the 
provisions of this subparagraph must comply with the bag and length 
limits established for that species under §57.981 of this title (relating 
to Bag, Possession, and Length Limits), if applicable. 
(iii) A catch of finfish or other aquatic life retained 
under this subparagraph may be shared among persons authorized un
der clause (i) of this subparagraph to retain finfish or other aquatic life, 
but no person or persons, singly or in the aggregate, may retain more 
than 50% by weight of the total trawl catch of shrimp by weight while 
on board a licensed commercial shrimp boat. 
[(B) On board a licensed commercial shrimp boat a 
catch of finfish or other aquatic life, in any combination, may be 
retained in an amount not to exceed 50% by weight of the total trawl 
catch of shrimp by weight.] 
[(i) Within the provision provided in subparagraph 
(B) of this paragraph, species regulated by bag and size limits by 
proclamation of the Parks and Wildlife Commission may not be 
retained in numbers in excess of the recreational daily bag limit 
established for those species, and may not be retained in protected 
length limits established for those species.] 
(iv) [(ii)] From May 1 through September 30 of each 
year, in addition to the provision of this subparagraph [(B) of this para
graph]: 
(I) up to 1,500 live non-game fish, not regulated 
by bag or size limits, may be retained on board  a licensed commercial  
bait-shrimp boat for bait purposes only; and 
(II) up to 3,600 (300 dozen) Atlantic cutlassfish 
(Trichiurus lepturus) (also known as ribbonfish) may be retained on 
board a licensed commercial bait-shrimp boat for bait purposes only. 
(2) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100563 
­
­
PROPOSED RULES February 25, 2011 36 TexReg 1237 
♦ ♦ ♦ 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 389-4775 
CHAPTER 65. WILDLIFE 
SUBCHAPTER A. STATEWIDE HUNTING 
PROCLAMATION 
The Texas Parks and Wildlife Department (the department) pro­
poses amendments to §65.34, concerning Managed Lands Deer 
Permits (MLDP)--Mule Deer, and §65.64, concerning Turkey. 
The proposed amendment to §65.34 would stipulate that MLDPs 
for mule deer are valid during the archery-only seasons speci­
fied in §65.42(c) as well as during the general season. When 
the mule deer MLDP program was created in 2005, the depart­
ment created a period of validity for the permits that was con­
current with the white-tailed deer season. In establishing that 
period of validity, the department did not intend to prevent the 
hunting of mule deer by means of archery equipment during 
the archery-only seasons established under §65.42(c). The pro­
posed amendment would clarify that MLDPs for mule deer are 
valid during the archery-only open season; however, the means 
of take is limited to lawful archery equipment. 
The proposed amendment to §65.34 also would clarify that a 
harvest recommendation for mule deer could be restricted to 
bucks or antlerless deer. The current rule provides that a har­
vest recommendation specify "a harvest quota for both buck and 
antlerless mule deer or antlerless mule deer only." The proposed 
amendment would reword the provision to read "a harvest quota 
for buck and/or antlerless mule deer." The change is nonsub­
stantive and is intended to eliminate ambiguity in interpretation. 
The proposed amendment to §65.64 would close the season 
for Eastern Turkey in Cherokee, Delta, Gregg, Hardin, Houston, 
Hunt, Liberty, Montgomery, Rains, Rusk,  San  Jacinto, Shelby,  
Smith, Tyler and Walker counties in response to low population 
and harvest numbers. Closure is necessary for the resumption 
and success of stocking efforts, should future habitat conditions 
allow. 
The proposed amendment to §65.64 also would alter the spring 
season dates for the take of Eastern turkey. The current season 
runs from April 1 to April 30. The proposed new season would 
open April 15 and close May 14. The change is intended to 
prevent harvest until the majority of hens have begun incubating, 
which is expected to result in higher breeding success and a 
reduction in accidental harvest of hens. The change will also 
allow harvest during the second peak in gobbling activity, which 
is expected to result in greater hunter satisfaction. 
The proposed amendment to §65.64 also would alter the bag 
composition during the spring season for Rio Grande turkey in 
all counties with a bag limit of four turkeys. The current bag com­
position for turkey during the spring season is gobblers only. The 
department has determined that the Rio Grande turkey popula­
tion in Texas is large and stable. Since bearded hens are esti­
mated to constitute less than 5% of the total hen population, al­
lowing harvest of bearded hens during the spring season would 
not have a negative impact on the population and would allow for 
the harvest of surplus hens. Another dimension of the proposed 
amendment would be to reduce accidental illegal harvest. Under 
the current bag composition, a hunter who takes a bearded hen 
by mistake (thinking that because it is bearded, it is a gobbler) 
has committed an illegal act, albeit by accident. The proposed 
amendment would have the additional benefit of making such 
harvest legal. 
Clayton Wolf, Wildlife Division Director, has determined that for 
each year of the first five years that the rules as proposed are in 
effect, there will be no fiscal implications to state or local govern­
ments as a result of enforcing or administering the rules. 
Mr. Wolf also has determined that for each year of the first five 
years the rules as proposed are in effect, the public benefit an­
ticipated as a result of enforcing or administering the rules as 
proposed will be the dispensation of the agency’s statutory duty 
to protect and conserve the wildlife resources of this state, the 
duty to equitably distribute opportunity for the enjoyment of those 
resources among the citizens, and the execution of the commis­
sion’s policy to maximize recreational opportunity within the pre­
cepts of sound biological management practices. 
There will be no adverse economic effect on persons required to 
comply with the rules as proposed. 
Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses and micro-businesses. As 
required by Government Code, §2006.002(g), the Office of the 
Attorney General has prepared guidelines to assist state agen­
cies in determining a proposed rule’s potential adverse economic 
impact on small and micro-businesses. Those guidelines state 
that an agency need only consider a proposed rule’s "direct ad­
verse economic impacts" to small businesses and micro-busi­
nesses to determine if any further analysis is required. For that 
purpose, the department considers "direct economic impact" to 
mean a requirement that would directly impose recordkeeping 
or reporting requirements; impose taxes or fees; result in lost 
sales or profits; adversely affect market competition; or require 
the purchase or modification of equipment or services. 
The department has determined that the proposed rule will not 
directly affect small businesses or micro-businesses. The pro­
posed amendments to §65.34 and §65.64 affect the regulation 
of recreational license privileges that allow individual persons to 
pursue and harvest mule deer and turkey, respectively. The pro­
posed amendments would not directly regulate any business and 
would not impose recordkeeping or reporting requirements; im­
pose taxes or fees; affect sales, profits, or market competition; 
or require the purchase or modification of equipment or services 
by small businesses or microbusinesses. Therefore, the depart­
ment has not prepared the economic impact statement or regula­
tory flexibility analysis described in Government Code, Chapter 
2006. 
The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rules. 
The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rules. 
Comments on the proposed rules may be submitted to Robert 
Macdonald, Texas Parks and Wildlife Department, 4200 
Smith School Road, Austin, Texas 78744; telephone (512) 
389-4775; or e-mail: robert.macdonald@tpwd.state.tx.us. 
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Comments also may be submitted via the department’s website 
at http://www.tpwd.state.tx.us/business/feedback/public_com­
ment/. 
DIVISION 1. GENERAL PROVISIONS 
31 TAC §65.34 
The amendment is proposed under the authority of Parks and 
Wildlife Code, Chapter 42, which allows the department to issue 
tags for animals during each year or season; and Chapter 61, 
which requires the commission to regulate the periods of time 
when it is lawful to hunt, take, or possess game animals, game 
birds, or aquatic animal life in this state; the means, methods, 
and places in which it is lawful to hunt, take, or possess game an­
imals, game birds, or aquatic animal life in this state; the species, 
quantity, age or size, and, to the extent possible, the sex of the 
game animals, game birds, or aquatic animal life authorized to 
be hunted, taken, or possessed; and the region, county, area, 
body of water, or portion of a county where game animals, game 
birds, or aquatic animal life may be hunted, taken, or possessed. 
The proposed amendment affects Parks and Wildlife Code, 
Chapters 42 and 61. 
§65.34. Managed Lands Deer Permits (MLDP)--Mule Deer. 
(a) MLDPs for mule deer may be issued only to a landowner 
who has a current wildlife management plan (WMP) in accordance 
with subsection (b) of this section that specifies a harvest quota for 
[both] buck and/or [and] antlerless mule deer [or antlerless mule deer 
only]. A WMP is not valid unless it is: 
(1) consistent with Parks and Wildlife Code, [§]§61.053 
and §61.056; and 
(2) (No change.) 
(b) (No change.) 
(c) An MLDP issued under this section permits the take of 
antlerless and/or buck mule deer, as specified on the permit. An MLDP 
issued under this section [paragraph] is valid: 
(1) only on the property for which it is issued (as described 
in the WMP); [and] 
(2) during the archery-only open season established by 
§65.42 of this title (relating to Deer); however, the lawful means of 
take is restricted to lawful archery equipment only; and 
(3) [(2)] from the first Saturday in November through the 
first Sunday in January, during which time any lawful means may be 
used. 
(d) - (j) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100564 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 389-4775 
DIVISION 2. OPEN SEASONS AND BAG 
LIMITS 
31 TAC §65.64 
The amendment is proposed under the authority of Parks and 
Wildlife Code, Chapter 61, which requires the commission to reg­
ulate the periods of time when it is lawful to hunt, take, or possess 
game animals, game birds, or aquatic animal life in this state; the 
means, methods, and places in which it is lawful to hunt, take, 
or possess game animals, game birds, or aquatic animal life in 
this state; the species, quantity, age or size, and, to the extent 
possible, the sex of the game animals, game birds, or aquatic 
animal life authorized to be hunted, taken, or possessed; and 
the region, county, area, body of water, or portion of a county 
where game animals, game birds, or aquatic animal life may be 
hunted, taken, or possessed. 
The proposed amendment affects Parks and Wildlife Code, 
Chapter 61. 
§65.64. Turkey. 
(a) (No change.) 
(b) Rio Grande Turkey. The open seasons and bag limits for 
Rio Grande turkey shall be as follows. 
(1) - (2) (No change.) 
(3) Spring season and bag limits. 
(A) In Archer, Armstrong, Baylor, Bell, Borden, 
Bosque, Briscoe, Brown, Burnet, Callahan, Carson, Childress, Clay, 
Coke, Coleman, Collingsworth, Comanche, Concho, Cooke, Coryell, 
Cottle, Crane, Crosby, Dawson, Denton, Dickens, Donley, Eastland, 
Ector, Ellis, Erath, Fisher, Floyd, Foard, Garza, Glasscock, Gray, 
Hall, Hamilton, Hardeman, Hartley, Haskell, Hemphill, Hill, Hood, 
Howard, Hutchinson, Irion, Jack, Johnson, Jones, Kent, King, Knox, 
Lampasas, Lipscomb, Llano, Lynn, Martin, Mason, McCulloch, 
McLennan, Menard, Midland, Mills, Mitchell, Montague, Moore, 
Motley, Nolan, Ochiltree, Oldham, Palo Pinto, Parker, Potter, Randall, 
Reagan, Roberts, Runnels, San Saba, Schleicher, Scurry, Shackelford, 
Somervell, Stephens, Sterling, Stonewall, Swisher, Tarrant, Taylor, 
Throckmorton, Tom Green, Travis, Upton, Ward, Wheeler, Wichita, 
Wilbarger, Williamson, Wise, and Young counties, there is a spring 
general open season. 
(i) (No change.) 
(ii) Bag limit: four turkeys, gobblers or bearded 
hens [only]. 
(B) In Aransas, Atascosa, Bandera, Bee, Bexar, Blanco, 
Brewster, Brooks, Calhoun, Cameron, Comal, Crockett, DeWitt, Dim­
mit, Duval, Edwards, Frio, Gillespie, Goliad, Gonzales, Guadalupe, 
Hays, Hidalgo, Jeff Davis, Jim Hogg, Jim Wells, Karnes, Kendall, 
Kenedy, Kerr, Kimble, Kinney, Kleberg, LaSalle, Live Oak, Maver­
ick, McMullen, Medina, Nueces, Pecos, Real, Refugio, San Patricio, 
Starr, Sutton, Terrell, Uvalde, Val Verde, Victoria, Webb, Willacy, Wil­
son, Zapata, and Zavala counties, there is a spring general open season. 
(i) (No change.) 
(ii) Bag limit: four turkeys, gobblers or bearded 
hens [only]. 
(C) (No change.) 
(4) (No change.) 
(c) Eastern turkey. The open seasons and bag limits for 
Eastern turkey shall be as follows. In Angelina, Bowie, Brazoria, 
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Camp, Cass, [Cherokee, Delta,] Fannin, Fort Bend, Franklin, Grayson, 
[Gregg, Hardin,] Harrison, Hopkins, [Houston, Hunt,] Jasper, Lamar, 
[Liberty,] Marion, Matagorda, [Montgomery,] Morris, Nacogdoches, 
Newton, Panola, Polk, [Rains,] Red R iver,  [Rusk,] Sabine, San Au­
gustine, [San Jacinto, Shelby, Smith,] Titus, Trinity, [Tyler,] Upshur, 
[Walker,] Wharton, and Wood counties, there is a spring season during 
which both Rio Grande and Eastern turkey may be lawfully hunted. 
(1) Open season: from April 15 through May 14 [April 1 
for 30 consecutive days]. 
(2) - (3) (No change.) 
(d) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100565 
Ann Bright 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 389-4775 
PART 10. TEXAS WATER 
DEVELOPMENT BOARD 
CHAPTER 363. FINANCIAL ASSISTANCE 
PROGRAMS 
SUBCHAPTER A. GENERAL PROVISIONS 
The Texas Water Development Board ("TWDB" or "Board") pro­
poses amending Chapter 363, Financial Assistance Programs, 
§363.12 and §363.31 in order to require information from an ap­
plicant for financial assistance about other sources of funding for 
the project, and to disapprove a commitment to an applicant for 
financial assistance if federal funds have been obligated for the 
same project by USDA-RD. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED AMENDMENTS 
The TWDB proposes amendments pertaining to the required 
information in an application for  financial assistance and the 
TWDB’s denial of a commitment to an applicant for financial 
assistance if federal funds have been obligated for the same 
project by the United States Department of Agriculture-Rural 
Development ("USDA-RD"). 
SECTION BY SECTION DISCUSSION OF PROPOSED 
AMENDMENTS 
Section 363.12. General, Legal, and Fiscal Information 
The proposed amendment to §363.12 adds to the required infor­
mation in an application for financial assistance, that if additional 
funds are necessary to complete the project, or if the applicant 
has applied for and/or received a commitment from any other 
funding source for the project or any aspect of the project, an 
applicant shall submit a listing of those sources, including total 
project costs, financing terms, and current status of the funding 
requests. The TWDB application already requires this informa­
tion, so the proposed rule documents a current procedure. 
Section 363.31. Board Consideration of Application 
The proposed amendment to §363.31 provides that if the ap­
plicant has received an obligation of federal funds by USDA-RD 
that would duplicate funding from the Board for the same project, 
as evidenced in writing from the USDA-RD, or if the applicant has 
canceled such an obligation, the executive administrator shall 
not submit the application to the Board and shall notify the appli­
cant that its application will no longer be considered for this rea­
son, unless good cause is shown that the application should be 
submitted to the Board. The executive administrator may submit 
an application to the Board for a project that is jointly funded with 
the Board’s funds and by federal funds by USDA-RD,  provided  
that the Board’s funding will not result in the de-obligation of fed­
eral funds with USDA-RD. The purpose of this amendment is to 
avoid an applicant’s cancellation of its obligation from USDA-RD 
and the de-obligation of federal funds such that those federal 
funds cannot be used by USDA-RD on other projects in Texas. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENTS 
Ms. Melanie Callahan, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern­
ments as a result of the proposed rulemaking. For the first five 
years these rules are in effect,  there is no expected additional  
cost to state or local governments resulting from their administra­
tion. The rulemaking will prohibit applicants from obtaining fund­
ing commitments from both the TWDB and the USDA-RD for the 
same project, which will limit an applicant’s ability to wait until it is 
ready to close the funding before it chooses the funding source. 
However, the applicant still has the ability to choose the funding 
source prior to applying for a commitment. Also, the rulemaking 
will benefit state and local governments because it will prevent 
an applicant’s cancellation of its obligation from USDA-RD and 
the de-obligation of federal funds such that those federal funds 
cannot be used by USDA-RD on other projects in Texas. 
These rules are not expected to result in reductions in costs to 
either state or local governments. There is no change in costs 
for local entities that apply for financial assistance because, al­
though the rulemaking adds required information with an applica­
tion, the TWDB application already requires this information, so 
the proposed rule documents a current procedure. These rules 
are not expected to have any impact on state or local revenues. 
The rules do not require any increase in expenditures for state or 
local governments as a result of administering these rules. Addi­
tionally, there are no foreseeable implications relating to state or 
local governments’ costs or revenue resulting from these rules. 
PUBLIC BENEFITS AND COSTS 
Ms. Callahan also has determined that for each year of the first 
five years the proposed rulemaking is in effect, the public will 
benefit from the rulemaking because it will prevent an applicant’s 
cancellation of its obligation from USDA-RD and the de-obliga­
tion of federal funds such that those federal funds cannot be used 
by USDA-RD on other projects in Texas. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The Board has determined that a local employment impact state­
ment is not required because the proposed rule does not ad­
versely affect a local economy in a material way for the first five 
years that the proposed rule is in effect because it will impose no 
new requirements on local economies. The Board also has de­
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termined that there will be no adverse economic effect on small 
businesses or micro-businesses as a result of enforcing this rule-
making. The Board also has determined that there is no antici­
pated economic cost to persons who are required to comply with 
the rulemaking as proposed. Therefore, no regulatory flexibility 
analysis is necessary. 
REGULATORY ANALYSIS 
The Board has determined that the proposed rulemaking is not 
subject to Government Code §2001.0225 because it is not a ma­
jor environmental rule under that section. 
TAKINGS IMPACT ASSESSMENT 
The Board has determined that the promulgation and enforce­
ment of this proposed rule will constitute neither a statutory nor 
a constitutional taking of private real property. The proposed 
rule does not adversely affect a landowner’s rights in private real 
property, in whole or in part, temporarily or permanently, because 
the proposed rule does not burden or restrict or limit the owner’s 
right to or use of property. Therefore, the proposed rule does 
not constitute a taking under Texas Government Code, Chapter 
2007 or the Texas Constitution. 
SUBMITTAL OF COMMENTS 
Comments on the proposed rulemaking will be accepted for 
30 days following publication in the Texas Register and may 
be submitted to Legal Services, Texas Water Development 
Board, P.O. Box 13231, Austin, Texas 78711-3231, rulescom-
ments@twdb.state.tx.us, or by fax at (512) 463-5580. 
DIVISION 2. GENERAL APPLICATION 
PROCEDURES 
31 TAC §363.12 
STATUTORY AUTHORITY 
This rulemaking is proposed under the authority of Water Code 
§6.101, which authorizes the Board to adopt rules necessary to 
carry out the powers and duties of the Board, §6.194, which au­
thorizes the Board to adopt rules governing its actions regard­
ing applications, and §§15.102, 15.603, 15.604, 15.605, 15.958, 
15.977, and 15.995 which authorize the Board to adopt rules re­
garding the financial assistance programs affected by this rule-
making. 
§363.12. General, Legal, and Fiscal Information. 
An application will be in the form and in numbers prescribed by the 
executive administrator. The executive administrator may request any 
additional information needed to evaluate the application, and may re­
turn any incomplete applications. The following are required to be con­
sidered an administratively complete application: 
(1) (No change.) 
(2) The following information is required on all applica­
tions to the board for financial assistance. 
(A) - (D) (No change.) 
(E) Funding from other sources. If additional funds are 
necessary to complete the project, or if the applicant has applied for 
and/or received a commitment from any other source for the project or 
any aspect of the project, an applicant shall submit a listing of those 
sources, including total project costs, financing terms, and current sta
tus of the funding requests. 
(F) [(E)] Additional application information. An appli­
cant shall submit any additional information requested by the executive 
­
administrator as necessary to complete the financial, legal, engineering, 
and environmental reviews. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100604 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 463-8061 
DIVISION 3. FORMAL ACTION BY THE 
BOARD 
31 TAC §363.31 
STATUTORY AUTHORITY 
This rulemaking is proposed under the authority of Water Code 
§6.101, which authorizes the Board to adopt rules necessary to 
carry out the powers and duties of the Board, §6.194, which au­
thorizes the Board to adopt rules governing its actions regard­
ing applications, and §§15.102, 15.603, 15.604, 15.605, 15.958, 
15.977, and 15.995 which authorize the Board to adopt rules re­
garding the financial assistance programs affected by this rule-
making. 
§363.31. Board Consideration of Application. 
The executive administrator shall submit the application to the board 
with comments concerning financial assistance. The application will 
be scheduled on the agenda for board consideration at the earliest prac­
tical date. The applicant and other interested parties known to the board 
shall be notified of the time and place of such meeting. If the applicant 
has received an obligation of federal funds by the United States Depart­
ment of Agriculture-Rural Development that would duplicate funding 
from the board for the same project, as evidenced in writing from the 
United States Department of Agriculture-Rural Development, or if the 
applicant has canceled such an obligation, the executive administrator 
shall not submit the application to the board and shall notify the appli­
cant that its application will no longer be considered for this reason, 
unless good cause is shown that the application should be submitted to 
the board. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100605 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 463-8061 
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CHAPTER 371. DRINKING WATER STATE 
REVOLVING FUND 
SUBCHAPTER D. APPLICATION FOR 
ASSISTANCE 
31 TAC §371.31, §371.32 
The Texas Water Development Board ("TWDB" or "Board") pro­
poses amending Chapter 371, Drinking Water State Revolving 
Fund, §371.31 and §371.32 in order to require information from 
an applicant for financial assistance about other sources of fund­
ing for the project, and to disapprove a commitment to an appli­
cant for financial assistance if federal funds have been obligated 
for the same project by USDA-RD. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED AMENDMENTS 
The TWDB proposes amendments pertaining to the required 
information in an application for  financial assistance and the 
TWDB’s denial of a commitment to an applicant for financial 
assistance if federal funds have been obligated for the same 
project by the United States Department of Agriculture-Rural 
Development ("USDA-RD"). 
SECTION BY SECTION DISCUSSION OF PROPOSED 
AMENDMENTS 
Section 371.31. Timeliness of Application and Required Appli-
cation Information 
The proposed amendment to §371.31 adds to the required infor­
mation in an application for financial assistance, that if additional 
funds are necessary to complete the project, or if the applicant 
has applied for and/or received a commitment from any other 
funding source for the project or any aspect of the project, an 
applicant shall submit a listing of those sources, including total 
project costs, financing terms, and current status of the funding 
requests. The TWDB application already requires this informa­
tion, so the proposed rule documents a current procedure. 
Section 371.32. Review of Applications for Financial Assistance 
The proposed amendment to §371.32 provides that if the ap­
plicant has received an obligation of federal funds by USDA-RD 
that would duplicate funding from the Board for the same project, 
as evidenced in writing from the USDA-RD, or if the applicant has 
canceled such an obligation, the executive administrator shall 
not submit the application to the Board and shall notify the appli­
cant that its application will no longer be considered for this rea­
son, unless good cause is shown that the application should be 
submitted to the Board. The executive administrator may submit 
an application to the Board for a project that is jointly funded with 
the Board’s funds and by federal funds by USDA-RD, provided 
that the Board’s funding will not result in the de-obligation of fed­
eral funds with USDA-RD. The purpose of this amendment is to 
avoid an applicant’s cancellation of its obligation from USDA-RD 
and the de-obligation of federal funds such that those federal 
funds cannot be used by USDA-RD on other projects in Texas. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENTS 
Ms. Melanie Callahan, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern­
ments as a result of the proposed rulemaking. For the first five 
years these rules are in effect, there is no expected additional 
cost to state or local governments resulting from their administra­
tion. The rulemaking will prohibit applicants from obtaining fund­
ing commitments from both the TWDB and  the USDA-RD  for  the  
same project, which will limit an applicant’s ability to wait until it is 
ready to close the funding before it chooses the funding source. 
However, the applicant still has the ability to choose the funding 
source prior to applying for a commitment. Also, the rulemaking 
will benefit state and local governments because it will prevent 
an applicant’s cancellation of its obligation from USDA-RD and 
the de-obligation of federal funds such that those federal funds 
cannot be used by USDA-RD on other projects in Texas. 
These rules are not expected to result in reductions in costs to 
either state or local governments. There is no change in costs 
for local entities that apply for financial assistance because, al­
though the rulemaking adds required information with an applica­
tion, the TWDB application already requires this information, so 
the proposed rule documents  a  current procedure. These rules 
are not expected to have any impact on state or local revenues. 
The rules do not require any increase in expenditures for state or 
local governments as a result of administering these rules. Addi­
tionally, there are no foreseeable implications relating to state or 
local governments’ costs or revenue resulting from these rules. 
PUBLIC BENEFITS AND COSTS 
Ms. Callahan also has determined that for each year of the first 
five years the proposed rulemaking is in effect, the public will 
benefit from the rulemaking because it will prevent an applicant’s 
cancellation of its obligation from USDA-RD and the de-obliga­
tion of federal funds such that those federal funds cannot be used 
by USDA-RD on other projects in Texas. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The Board has determined that a local employment impact state­
ment is not required because the proposed rule does not ad­
versely affect a local economy in a material way for the first five 
years that the proposed rule is in effect because it will impose no 
new requirements on local economies. The Board also has de­
termined that there will be no adverse economic effect on small 
businesses or micro-businesses as a result of enforcing this rule-
making. The Board also has determined that there is no antici­
pated economic cost to persons who are required to comply with 
the rulemaking as proposed. Therefore, no regulatory flexibility 
analysis is necessary. 
REGULATORY ANALYSIS 
The Board has determined that the proposed rulemaking is not 
subject to Government Code §2001.0225 because it is not a ma­
jor environmental rule under that section. 
TAKINGS IMPACT ASSESSMENT 
The Board has determined that the promulgation and enforce­
ment of this proposed rule will constitute neither a statutory nor 
a constitutional taking of private real property. The proposed 
rule does not adversely affect a landowner’s rights in private real 
property, in whole or in part, temporarily or permanently, because 
the proposed rule does not burden or restrict or limit the owner’s 
right to or use of property. Therefore, the proposed rule does 
not constitute a taking under Texas Government Code, Chapter 
2007 or the Texas Constitution. 
SUBMITTAL OF COMMENTS 
Comments on the proposed rulemaking will be accepted for 
30 days following publication in the Texas Register and may 
be submitted to Legal Services, Texas Water Development 
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Board, P.O. Box 13231, Austin, Texas 78711-3231, rulescom-
ments@twdb.state.tx.us, or by fax at (512) 463-5580. 
STATUTORY AUTHORITY 
This rulemaking is proposed under the authority of Water Code 
§6.101, which authorizes the Board to adopt rules necessary to 
carry out the powers and duties of the Board, §6.194, which au­
thorizes the Board to adopt rules governing its actions regard­
ing applications, and §§15.102, 15.603, 15.604, 15.605, 15.958, 
15.977, and 15.995 which authorize the Board to adopt rules re­
garding the financial assistance programs affected by this rule-
making. 
§371.31. Timeliness of Application and Required Application Infor­
mation. 
(a) - (b) (No change.) 
(c) For eligible private Applicants and eligible NPNC Appli­
cants that are not also eligible public Applicants, an application shall 
be in the form and numbers prescribed by the executive administrator, 
and, in addition to any other information that may be required by the 
executive administrator or the Board, such Applicant shall provide: 
(1) - (11)  (No  change.)  
(12) if the Applicant is required to utilize a surcharge or 
otherwise intends to rely on an increase in the rate that it is charging in 
order to repay the requested financial assistance, a copy of the acknowl­
edgment from the commission that the proposed rate change filing has 
been received; [and] 
(13) an audit of the Applicant for the preceding year pre­
pared in accordance with generally accepted auditing standards by a 
certified public accountant or licensed public accountant; and .] 
(14) if additional funds are necessary to com
[
plete the 
project, or if the applicant has applied for and/or received a commit­
ment from any other source for the project or any aspect of the project, 
a listing of those sources, including total project costs, financing terms, 
and current status of the funding requests. 
§371.32. Review of Applications for Financial Assistance. 
(a) - (b) (No change.) 
(c) If the applicant has received an obligation of federal funds 
by the United States Department of Agriculture-Rural Development 
that would duplicate funding from the board for the same project, as 
evidenced in writing from the United States Department of Agricul­
ture-Rural Development, or if the applicant has canceled such an obli­
gation, the executive administrator shall not submit the application to 
the board and shall notify the applicant that its application will no 
longer be considered for this reason, unless good cause is shown that 
the application should be submitted to the board. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100606 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 463-8061 
CHAPTER 375. CLEAN WATER STATE 
REVOLVING FUND 
SUBCHAPTER D. APPLICATION FOR 
ASSISTANCE 
31 TAC §375.41, §375.42 
The Texas Water Development Board ("TWDB" or "Board") 
proposes amending Chapter 375, Clean Water State Revolving 
Fund, §375.41 and §375.42 in order to require information from 
an applicant for financial assistance about other sources of 
funding for the project, and to disapprove a commitment to an  
applicant for financial assistance if federal funds have been 
obligated for the same project by USDA-RD. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED AMENDMENTS 
The TWDB proposes amendments pertaining to the required 
information in an application for financial assistance and the 
TWDB’s denial of a commitment to an applicant for financial 
assistance if federal funds have been obligated for the same 
project by the United States Department of Agriculture-Rural 
Development ("USDA-RD"). 
SECTION BY SECTION DISCUSSION OF PROPOSED 
AMENDMENTS 
Section 375.41. Timeliness of Application and Required Appli-
cation Information 
The proposed amendment to §375.41 adds to the required infor­
mation in an application for financial assistance, that if additional 
funds are necessary to complete the project, or if the applicant 
has applied for and/or received a commitment from any other 
funding source for the project or any aspect of the project, an 
applicant shall submit a listing of those sources, including total 
project costs, financing terms, and current status of the funding 
requests. The TWDB application already requires this informa­
tion, so the proposed rule documents a current procedure. 
Section 375.42. Review of Applications 
The proposed amendment to §375.42 provides that if the ap­
plicant has received an obligation of federal funds by USDA-RD 
that would duplicate funding from the Board for the same project, 
as evidenced in writing from the USDA-RD, or if the applicant has 
canceled such an obligation, the executive administrator shall 
not submit the application to the Board and shall notify the appli­
cant that its application will no longer be considered for this rea­
son, unless good cause is shown that the application should be 
submitted to the  Board.  The executive administrator may submit 
an application to the Board for a project that is jointly funded with 
the Board’s funds and by federal funds by USDA-RD, provided 
that the Board’s funding will not result in the de-obligation of fed­
eral funds with USDA-RD. The purpose of this amendment is to 
avoid an applicant’s cancellation of its obligation from USDA-RD 
and the de-obligation of federal funds such that those federal 
funds cannot be used by USDA-RD on other projects in Texas. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENTS 
Ms. Melanie Callahan, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern­
ments as a result of the proposed rulemaking. For the first five 
years these rules are in effect, there is no expected additional 
cost to state or local governments resulting from their administra-
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tion. The rulemaking will prohibit applicants from obtaining fund­
ing commitments from both the TWDB and the USDA-RD for the 
same project, which will limit an applicant’s ability to wait until it is 
ready to close the funding before it chooses the funding source. 
However, the applicant still has the ability to choose the funding 
source prior to applying for a commitment. Also, the rulemaking 
will benefit state and local governments because it will prevent 
an applicant’s cancellation of its obligation from USDA-RD and 
the de-obligation of federal funds such that those federal funds 
cannot be used by USDA-RD on other projects in Texas. 
These rules are not expected to result in reductions in costs to 
either state or local governments. There is no change in costs 
for local entities that apply for financial assistance because, al­
though the rulemaking adds required information with an applica­
tion, the TWDB application already requires this information, so 
the proposed rule documents  a current procedure. These rules 
are not expected to have any impact on state or local revenues. 
The rules do not require any increase in expenditures for state or 
local governments as a result of administering these rules. Addi­
tionally, there are no foreseeable implications relating to state or 
local governments’ costs or revenue resulting from these rules. 
PUBLIC BENEFITS AND COSTS 
Ms. Callahan also has determined that for each year of the first 
five years the proposed rulemaking is in effect,  the public will  
benefit from the rulemaking because it will prevent an applicant’s 
cancellation of its obligation from USDA-RD and the de-obliga­
tion of federal funds such that those federal funds cannot be used 
by USDA-RD on other projects in Texas. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The Board has determined that a local employment impact state­
ment is not required because the proposed rule does not ad­
versely affect a local economy in a material way for the first five 
years that the proposed rule is in effect because it will impose no 
new requirements on local economies. The Board also has de­
termined that there will be no adverse economic effect on small 
businesses or micro-businesses as a result of enforcing this rule-
making. The Board also has determined that there is no antici­
pated economic cost to persons who are required to comply with 
the rulemaking as proposed. Therefore, no regulatory flexibility 
analysis is necessary. 
REGULATORY ANALYSIS 
The Board has determined that the proposed rulemaking is not 
subject to Government Code §2001.0225 because it is not a ma­
jor environmental rule under that section. 
TAKINGS IMPACT ASSESSMENT 
The Board has determined that the promulgation and enforce­
ment of this proposed rule will constitute neither a statutory nor 
a constitutional taking of private real property. The proposed 
rule does not adversely affect a landowner’s rights in private real 
property, in whole or in part, temporarily or permanently, because 
the proposed rule does not burden or restrict or limit the owner’s 
right to or use of property. Therefore, the proposed rule does 
not constitute a taking under Texas Government Code, Chapter 
2007 or the Texas Constitution. 
SUBMITTAL OF COMMENTS 
Comments on the proposed rulemaking will be accepted for 
30 days following publication in the Texas Register and may 
be submitted to Legal Services, Texas Water Development 
Board, P.O. Box 13231, Austin, Texas 78711-3231, rulescom-
ments@twdb.state.tx.us, or by fax at (512) 463-5580. 
STATUTORY AUTHORITY 
This rulemaking is proposed under the authority of Water Code 
§6.101, which authorizes the Board to adopt rules necessary to 
carry out the powers and duties of the Board, §6.194, which au­
thorizes the Board to adopt rules governing its actions regard­
ing applications, and §§15.102, 15.603, 15.604, 15.605, 15.958, 
15.977, and 15.995 which authorize the Board to adopt rules re­
garding the financial assistance programs affected by this rule-
making. 
§375.41. Timeliness of Application and Required Application Infor­
mation. 
(a) (No change.) 
(b) Required Application Information. An application shall 
be in the form and numbers prescribed by the executive administrator 
and, in addition to any other information that may be required by the 
executive administrator or the Board, the Applicant shall provide at a 
minimum, the following documentation: 
(1) - (9) (No change.) 
(10) if financing of the project requires the sale of bonds to 
the Board payable either wholly or in part from revenues of contracts 
with others, a copy of any actual or proposed contracts under which Ap­
plicant’s gross income is expected to accrue. Before a loan is closed, 
an Applicant shall submit executed copies of such contracts to the ex­
ecutive administrator; [and] 
(11) an audit of the Applicant for the preceding year pre­
pared in accordance with generally accepted auditing standards by a 
certified public accountant or licensed public accountant; and[.] 
(12) if additional funds are necessary to complete the 
project, or if the applicant has applied for and/or received a commit
ment from any other source for the project or any aspect of the project, 
a listing of those sources, including total project costs, financing terms, 
and current status of the funding requests. 
§375.42. Review of Applications. 
(a) - (b) (No change.) 
(c) If the applicant has received an obligation of federal funds 
by the United States Department of Agriculture-Rural Development 
that would duplicate funding from the board for the same project, as 
evidenced in writing from the United States Department of Agricul
ture-Rural Development, or if the applicant has canceled such an obli
gation, the executive administrator shall not submit the application to 
the board and shall notify the applicant that its application will no 
longer be considered for this reason, unless good cause is shown that 
the application should be submitted to the board. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the O ffice of the Secretary of State on February 14, 
2011. 
TRD-201100607 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 463-8061 
­
­
­
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CHAPTER 384. RURAL WATER ASSISTANCE 
FUND 
SUBCHAPTER B. APPLICATION 
PROCEDURES 
31 TAC §384.22, §384.24 
The Texas Water Development Board ("TWDB" or "Board") pro­
poses amending Chapter 384, Rural Water Assistance Fund, 
§384.22 and §384.24, in order to require information from an 
applicant for financial assistance about other sources of funding 
for the project, and to disapprove a commitment to an applicant 
for financial assistance if federal funds have been obligated for 
the same project by USDA-RD. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED AMENDMENTS 
The TWDB proposes amendments pertaining to the required 
information in an application for financial assistance and the 
TWDB’s denial of a commitment to an applicant for financial 
assistance if federal funds have been obligated for the same 
project by the United States Department of Agriculture-Rural 
Development ("USDA-RD"). 
SECTION BY SECTION DISCUSSION OF PROPOSED 
AMENDMENTS 
Section 384.22. Application for Assistance 
The proposed amendment to §384.22 adds to the required infor­
mation in an application for financial assistance, that if additional 
funds are necessary to complete the project, or if the applicant 
has applied for and/or received a commitment from any other 
funding source for the project or any aspect of the project, an 
applicant shall submit a listing of those sources, including total 
project costs, financing terms, and current status of the funding 
requests. The TWDB application already requires this informa­
tion, so the proposed rule documents a current procedure. 
Section 384.24. Board Consideration of Application 
The proposed amendment  to §384.24 provides that if the ap­
plicant has received an obligation of federal funds by USDA-RD 
that would duplicate funding from the Board for the same project, 
as evidenced in writing from the USDA-RD, or if the applicant has 
canceled such an obligation, the executive administrator shall 
not submit the application to the Board and shall notify the appli­
cant that its application will no longer be considered for this rea­
son, unless good cause is shown that the application should be 
submitted to the Board. The executive administrator may submit 
an application to the Board for a project that is jointly funded with 
the Board’s funds and by federal funds by USDA-RD, provided 
that the Board’s funding will not result in the de-obligation of fed­
eral funds with USDA-RD. The purpose of this amendment is to 
avoid an applicant’s cancellation of its obligation from USDA-RD 
and the de-obligation of federal funds such that those federal 
funds cannot be used by USDA-RD on other projects in Texas. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN­
MENTS 
Ms. Melanie Callahan, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern­
ments as a result  of the proposed rulemaking. For the first five 
years these rules are in effect, there is no expected additional 
cost to state or local governments resulting from their administra­
tion. The rulemaking will prohibit applicants from obtaining fund­
ing commitments from both the TWDB and the USDA-RD for the 
same project, which will limit an applicant’s ability to wait until it is 
ready to close the funding before it chooses the funding source. 
However, the applicant still has the ability to choose the funding 
source prior to applying for a commitment. Also, the rulemaking 
will benefit state and local governments because it will prevent 
an applicant’s cancellation of its obligation from USDA-RD and 
the de-obligation of federal funds such that those federal funds 
cannot be used by USDA-RD on other projects in Texas. 
These rules are not expected to result in reductions in costs to 
either state or local governments. There is no change in costs 
for local entities that apply for financial assistance because, al­
though the rulemaking adds required information with an applica­
tion, the TWDB application already requires this information, so 
the proposed rule documents a current procedure. These rules 
are not expected to have any impact on state or local revenues. 
The rules do not require any increase in expenditures for state or 
local governments as a result of administering these rules. Addi­
tionally, there are no foreseeable implications relating to state or 
local governments’ costs or revenue resulting from these rules. 
PUBLIC BENEFITS AND COSTS 
Ms. Callahan also has determined that for each year of the first 
five years the proposed rulemaking is in effect, the public will 
benefit from the rulemaking because it will prevent an applicant’s 
cancellation of its obligation from USDA-RD and the de-obliga­
tion of federal funds such that those federal funds cannot be used 
by USDA-RD on other projects in Texas. 
LOCAL EMPLOYMENT IMPACT STATEMENT 
The Board has determined that a local employment impact state­
ment is not required because the proposed rule does not ad­
versely affect a local economy in a material way for the first five 
years that the proposed rule is in effect because it will impose no 
new requirements on local economies. The Board also has de­
termined that there will be no adverse economic effect on small 
businesses or micro-businesses as a result of enforcing this rule-
making. The Board also has determined that there is no antici­
pated economic cost to persons who are required to comply with 
the rulemaking as proposed. Therefore, no regulatory flexibility 
analysis is necessary. 
REGULATORY ANALYSIS 
The Board has determined that the proposed rulemaking is not 
subject to Government Code §2001.0225 because it is not a ma­
jor environmental rule under that section. 
TAKINGS IMPACT ASSESSMENT 
The Board has determined that the promulgation and enforce­
ment of this proposed rule will constitute neither a statutory nor 
a constitutional taking of private real property. The proposed 
rule does not adversely affect a landowner’s rights in private real 
property, in whole or in part, temporarily or permanently, because 
the proposed rule does not burden or restrict or limit the owner’s 
right to or use of property. Therefore, the proposed rule does 
not constitute a taking under Texas Government Code, Chapter 
2007 or the Texas Constitution. 
SUBMITTAL OF COMMENTS 
Comments on the proposed rulemaking will be accepted for 
30 days following publication in the Texas Register and may 
be submitted to Legal Services, Texas Water Development 
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Board, P.O. Box 13231, Austin, Texas 78711-3231, rulescom-
ments@twdb.state.tx.us, or by fax at (512) 463-5580. 
STATUTORY AUTHORITY 
This rulemaking is proposed under the authority of Water Code 
§6.101, which authorizes the Board to adopt rules necessary to 
carry out the powers and duties of the Board, §6.194, which au­
thorizes the Board to adopt rules governing its actions regard­
ing applications, and §§15.102, 15.603, 15.604, 15.605, 15.958, 
15.977, and 15.995 which authorize the Board to adopt rules re­
garding the financial assistance programs affected by this rule-
making. 
§384.22. Application for Assistance. 
(a) (No change.) 
(b) The following information is required on all applications 
to the board for financial assistance. 
(1) - (4) (No change.) 
(5) Funding from other sources. If additional funds are 
necessary to complete the project, or if the applicant has applied for 
and/or received a commitment from any other funding agency for the 
project or any aspect of the project, an applicant shall submit a listing 
of those sources, including total project costs, financing terms, and cur­
rent status of the funding requests. 
(6) [(5)] Additional application information. An applicant 
shall submit any additional information requested by the executive ad­
ministrator as necessary to complete the financial, legal, engineering, 
and environmental reviews. 
§384.24. Board Consideration of Application. 
(a) The executive administrator shall submit the application to 
the board with comments concerning financial assistance. The appli­
cation will be scheduled on the agenda for board consideration at the 
earliest practical date. The applicant and other interested parties known 
to the board shall be notified of the time and place of such meeting. If 
the applicant has received an obligation of federal funds by the United 
States Department of Agriculture-Rural Development that would du­
plicate funding from the board for the same project, as evidenced in 
writing from the United States Department of Agriculture-Rural De­
velopment, or if the applicant has canceled such an obligation, the ex­
ecutive administrator shall not submit the application to the board and 
shall notify the applicant that its application will no longer be consid­
ered for this reason, unless good cause is shown that the application 
should be submitted to the board. 
(b) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100608 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 463-8061 
TITLE 34. PUBLIC FINANCE 
PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 
CHAPTER 20. TEXAS PROCUREMENT AND 
SUPPORT SERVICES 
SUBCHAPTER B. HISTORICALLY 
UNDERUTILIZED BUSINESS PROGRAM 
34 TAC §§20.10 - 20.12, 20.23 
The Comptroller of Public Accounts proposes new §20.10, 
concerning policy and purpose; §20.11, concerning definitions; 
§20.12, concerning evaluation of active participation in the 
control, operation, and management of entities; and §20.23, 
concerning graduation procedures to 34 TAC Chapter 20, Sub­
chapter B, Historically Underutilized Business Program. These 
new sections are proposed primarily to implement the findings 
and recommendations of the Disparity Study of State Contract­
ing, released March 30, 2010 ("the Disparity Study"), available 
at: http://www.window.state.tx.us/procurement/prog/hub/dispar­
ity/. 
Pursuant to the U.S. Supreme Court ruling in City of Richmond 
v. J.A. Croson, 488 U.S. 469, and cases that flow from that 
decision, governmental entities must demonstrate that dispar­
ity exists in contractor utilization in order to justify implementing 
or continuing a race-conscious contracting program. See Chap­
ter 2 of the Disparity Study for more discussion and detail of the 
legal requirements underlying the HUB program. Adoption of 
these proposed rules will ensure the continued legal compliance 
of the HUB program through the adoption of HUB utilization tar­
gets that are based upon the most recent defensible evidence of 
contractor utilization disparity. 
Section 20.10 contains the language of the repealed §20.11. It 
is proposed as §20.10 with changes to the original wording to 
clarify the language, to delete or update obsolete references, or 
to reflect current practices and program structures. 
Section 20.11 contains the  definitions formerly set forth in the 
repealed §20.12, which is repealed in its current form and 
readopted as new §20.11. New §20.11 contains new definitions 
for the terms "HUB Business Plan", "HUB Subcontracting Plan", 
"Owner or Qualifying Owner", "Resident of the State of Texas", 
"SBA", "Work", and "Working Day." Further, the section contains 
substantively revised definitions of "Contractor", "Historically 
Underutilized Business", "Historically Underutilized Business 
(HUB) Coordinator", "Non-treasury Funds", "Principle Place 
of Business", "Term Contract", and "Treasury Funds." These 
changes are focused on clarifying and updating these definitions 
and ensuring they meet the program objectives. 
Section 20.12 proposes new language which gives a list of fac­
tors that may be considered by the comptroller’s office when 
evaluating the extent of participation by HUB-qualified individ­
uals in business enterprises applying for HUB status or renewal. 
Section 20.23 is technically "new" for rule publication purposes, 
it revives a concept that existed in the program from its incep­
tion through 2001. This section proposes to reinstitute a pro­
cedure whereby HUBs are "graduated" from the HUB program 
when they reach a size that is no longer considered a "small busi­
ness" pursuant to the published U.S. Small Business Adminis­
tration (SBA) size standards. The rule requires the comptroller 
to review the size standards annually to determine they are still 
an appropriate measure for graduation from the program. The 
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proposed rule would allow a HUB to reapply for HUB certifica­
tion after they are graduated pursuant to the rule once they can 
prove they meet all of the rule criteria for certification. 
In implementing this new section, CPA intends to allow agencies 
to receive continuing HUB credit for utilization of any business 
that was a HUB at the inception of the contract, through the end 
of the fiscal year in which the HUB is graduated or otherwise 
loses their HUB certification. This is consistent with current prac­
tices when a HUB loses certification for some reason. 
John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the rules will  be in effect,  there will  
be no significant revenue impact on the state or units of local 
government. 
Mr. Heleman also has determined that for each year of the first 
five years the rules are in effect, the public benefit anticipated 
as a result of enforcing the rule will be by clarifying for potential 
HUB applicants and currently registered HUBs the criteria for be­
coming and remaining a HUB; and continuing the HUB program 
in compliance with existing legal requirements. The proposed 
rules would have no fiscal impact on small businesses. There is 
no significant anticipated economic cost to individuals who are 
required to comply with the proposed rules. 
Comments on the new sections may be submitted to David 
Duncan, Deputy General Counsel, P.O. Box 13186, Austin, 
Texas 78711-3186, or e-mail comments to: david.dun­
can@cpa.state.tx.us. Public hearings will be held at the 
following locations and dates: 
McAllen 
Thursday, March 3, 2011 2:00 p.m. - 5:00 p.m. at the Texas 
Department of Transportation Regional Office, VTC Conference 
Room, 600 West Expressway U.S. 83, Pharr, Texas 78577. 
Houston 
Wednesday, March 9, 2011 6:00 p.m. - 8:00 p.m. at Texas 
Southern University, Thurgood Marshall School of Law, Moot 
Court Room 105, corner of Wheeler Street and Cobb Street, 
Houston, Texas 77004. 
Austin 
Thursday, March 17, 2011 1:30 p.m. - 4:00 p.m. at the Central 
Services Building, Room 402, 1711 San Jacinto Street, Austin, 
Texas 78701. 
Dallas 
Thursday, March 24, 2011 6:00 p.m. - 8:00 p.m. at the J. Erik 
Jonsson Central Library, O’Hara Room (7th Floor) 1515 Young 
Street, Dallas, Texas 75202. 
The new sections are proposed under the authority of Govern­
ment Code, Chapter 2161, which provides in §2161.0012 au­
thority for the comptroller to adopt rules as necessary to effi ­
ciently and effectively administer the state’s HUB program. Ad­
ditionally, §2161.002(c) requires that the comptroller adopt rules 
as necessary to respond to the findings of the updated Disparity 
Study performed on behalf of the state. 
The new sections implement Government Code, §§2161.0011, 
2161.0012, 2161.002, 2161.0015, 2161.004, 2161.061, 
2161.062, 2161.065, 2161.181, and 2161.252. 
§20.10. Policy and Purpose. 
It is the policy of the comptroller to encourage the use of historically 
underutilized businesses (HUBs) by state agencies and to assist agen­
cies in the implementation of this policy through race, ethnic, and gen­
der-neutral means. The purpose of the HUB program is to promote 
full and equal business opportunities for all businesses in an effort to 
remedy disparity in state procurement and contracting in accordance 
with the HUB goals specified in the State of Texas Disparity Study. 
This subchapter (relating to the Historically Underutilized Business 
Program) describes the minimum steps and requirements to be under­
taken by the comptroller and state agencies to fulfill the state’s HUB 
policy and attain aspirational goals recommended by the Texas Dispar­
ity Study. 
§20.11. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Applicant--A corporation, sole-proprietorship, partner­
ship, joint venture, limited liability company, or supplier that applies 
to the comptroller for certification as an historically underutilized busi­
ness. 
(2) Application--The comptroller’s form for applicants to 
request certification as an historically underutilized business. 
(3) Commodities--Any tangible good provided by a con­
tractor to the state. 
(4) Comptroller--The office of the Texas Comptroller of 
Public Accounts. 
(5) Contractor--Any vendor or supplier of commodities or 
services to a state agency under a purchase order contract or other state 
contract. A prime contractor is the lead contractor under a state con­
tract. 
(6) Directory--The Texas Certified Historically Underuti­
lized Business Directory. 
(7) Disparity study--The State of Texas Disparity Study ­
2009, conducted by MGT of America, Inc., dated March 30, 2010. 
(8) Economically disadvantaged person--An eligible HUB 
owner (as defined in paragraph (19) of this section) whose business has 
not exceeded the graduation size standards according to the comptrol­
ler’s graduation procedures in §20.23 of this title (relating to Gradua­
tion Procedures). 
(9) Forum--A collaborative effort between agencies and 
potential contractors to provide information and training regarding an 
agency’s procurement opportunities. 
(10) Graduation--When a certified HUB exceeds the comp­
troller’s size standard for HUB certification. 
(11) Historically Underutilized Business (HUB)--A busi­
ness outlined in subparagraphs (A) - (F) of this paragraph that is cer­
tified by the State of Texas and has not exceeded the size standards 
established by §20.23 of this title with its principal place of business in 
Texas (as defined in paragraph (21) of this section): 
(A) a corporation formed for the purpose of making a 
profit in which at least 51% of all classes of the shares of stock or other 
equitable securities are owned by one or more persons described by 
paragraph (19)(C) of this section; 
(B) a sole proprietorship created for the purpose of 
making a profit that is 100% owned, operated, and controlled by a 
person described by paragraph (19)(C) of this section; 
(C) a partnership formed for the purpose of making a 
profit in which 51% of the assets and interest in the partnership is owned 
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by one or more persons who are described by paragraph (19)(C) of this 
section; 
(D) a joint venture in which each entity in the joint ven­
ture is a HUB under this paragraph; 
(E) a supplier contract between a HUB under this para­
graph and a prime contractor under which the HUB is directly involved 
in the manufacture or distribution of the supplies or materials or other­
wise warehouses and ships the supplies; or 
(F) a business other than described in subparagraphs 
(B), (D), and (E) of this paragraph, which is formed for the purpose 
of making a profit and is otherwise a legally recognized business or­
ganization under the laws of the State of Texas, provided that at least 
51% of the assets and 51% of any classes of stock and equitable securi­
ties are owned by one or more persons described by paragraph (19)(C) 
of this section. 
(12) Historically Underutilized Business (HUB) coordina-
tor--The staff member designated by state agencies with more than $10 
million in biennial budget. The position of coordinator must be at least 
equal to the procurement director or may be the procurement director. 
(13) HUB report--A fiscal year semi-annual and annual re­
port of the state’s total expenditures, contract awards and payments 
made to certified HUBs. 
(14) HUB business plan--A written plan developed by state 
agencies for increasing HUB utilization required as part of the agency’s 
strategic plan, as required by Government Code, §2161.123. 
(15) HUB subcontracting plan--Written documentation re­
garding the use of subcontractors, which is required to be submitted 
with all responses to state agency contracts with an expected value of 
$100,000 or more where subcontracting opportunities have been deter­
mined by the state agency to be probable. The HUB subcontracting 
plan subsequently becomes a provision of the awarded contract, and 
shall be monitored for compliance by the state agency during the term 
of the contract. 
(16) Mentor-Protégé Program--A program designed by 
the comptroller to assist agencies in identifying prime contractors and 
HUBs to foster long term relationships and for potential long-term 
contractual relationships. Each agency required to have a HUB 
coordinator is required to implement the Mentor-Protégé Program 
in accordance with §20.28 of this title (relating to Mentor-Protégé 
Program). 
(17) Non-treasury funds--Funds that are not state funds 
subject to the custody and control of the comptroller and available for 
appropriation by the legislature. 
(18) Other services--All services other than construction 
and professional services, including consulting services subject to Gov­
ernment Code, Chapter 2254, Subchapter B. 
(19) Owner or qualifying owner--A natural person or per­
sons who: 
(A) are residents of the state of Texas as that term is 
defined in paragraph (23) of this section; 
(B) have a proportionate interest and demonstrate ac­
tive participation in the control, operation, and management of the en­
tities’ affairs; and 
(C) are economically disadvantaged because of their 
identification as members of the following groups: 
(i) Black Americans--which includes persons hav­
ing origins in any of the Black racial groups of Africa; 
(ii) Hispanic Americans--which includes persons of 
Mexican, Puerto Rican, Cuban, Central or South American, or other 
Spanish or Portuguese culture or origin, regardless of race; 
(iii) American Women--which includes all women 
of any ethnicity except those specified in clauses (i), (ii), (iv), and (v) 
of this subparagraph; 
(iv) Asian Pacific Americans--which includes per­
sons whose origins are from Japan, China, Taiwan, Korea, Vietnam, 
Laos, Cambodia, the Philippines, Samoa, Guam, the U.S. Trust Terri­
tories of the Pacific, the Northern Marianas, and Subcontinent Asian 
Americans which includes persons whose origins are from India, Pak­
istan, Bangladesh, Sri Lanka, Bhutan or Nepal; and 
(v) Native Americans--which includes persons who 
are American Indians, Eskimos, Aleuts, or Native Hawaiians. 
(20) Person or natural person--A human being who is a 
U.S. citizen, born or naturalized. 
(21) Principal place of business--The location where the 
qualifying owner or owners (as defined in paragraph (19) of this sec­
tion) of the business direct, control, and coordinate the business’s daily 
operations and activities. 
(22) Professional services--Services of certain licensed or 
registered professions that must be purchased by state agencies under 
Government Code, Chapter 2254, Subchapter A. 
(23) Resident of the State of Texas--Qualifying owners are 
considered residents of the state if the owners: 
(A) physically reside in the state for a period of not less 
than 12 consecutive months prior to submitting an application for HUB 
certification, and list Texas as their residency in their most recent tax 
return submitted to the U.S. Internal Revenue Service; or 
(B) have established, to the satisfaction of the comptrol­
ler, a Texas domicile for a period of time sufficient to demonstrate their 
intention to permanently reside in the state consistently over a substan­
tial period of time. 
(24) Respondent--A person that submits a response. 
(25) Response--A submission made in answer to an invita­
tion for bid, request for proposal, or other purchase solicitation docu­
ment, which may take the form of a bid, proposal, offer or other appli­
cable expression of interest. 
(26) SBA--The U.S. Small Business Administration. 
(27) Subcontractor--As defined by Government Code, 
§2251.001, this is a person who contracts with a prime contractor to 
work or contribute toward completing work for a governmental entity. 
(28) Subcontractor funds--Payments made to any subcon­
tractor by a prime contractor or supplier under contract with the state. 
(29) Size standards--Graduation thresholds established by 
the HUB program consistent with the comptroller’s rules which are 
based on the U.S. Small Business Administration’s size standards, and 
based on the North American Industry Classification System codes. 
These may also be used to determine eligibility for HUB registration. 
(30) Term contract--A statewide contract established 
by the comptroller as a supply source for user entities for specific 
commodities or services. 
(31) Treasury funds--State funds subject to the custody and 
control of the comptroller and available for appropriation by the legis­
lature. 
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(32) USAS--Uniform Statewide Accounting System for 
the State of Texas. 
(33) Vendor Identification Number (VID)--A 13-digit 
identification number used in state government to identify the bidder 
or business for payment or award of contracts, certification as a HUB, 
and registration on the bidders list. 
(34) Work--Providing goods or performing services on be­
half of a governmental entity pursuant to a contract. 
(35) Working day--Normal business day of a state agency, 
not including weekends, federal or state holidays, or days the agency 
is declared closed by its executive officer. 
§20.12. Evaluation of Active Participation in the Control, Operation, 
and Management of Entities. 
(a) In determining the extent of "active participation in the 
control, operation and management" necessary for qualification as a 
HUB, the comptroller may consider all relevant evidence. In consider­
ing and applying the factors in paragraphs (1) - (10) of this subsection, 
the comptroller will consider actual roles and responsibilities of the el­
igible owners, rather than titles or statements of intention regarding the 
owners’ role. Factors which may be considered include, but are not 
limited to: 
(1) appearance and relative scope of responsibility of 
HUB-eligible owners in articles of incorporation or partnership for­
mation documents; 
(2) duties and rights of shareholders or partners relative to 
operational decisions affecting the short term and long term goals of 
the business; 
(3) any restrictive language in articles of incorporation or 
partnership agreements applicable to HUB eligible owner; 
(4) whether any licenses, certificates, or permits required 
to operate the business are held by or in the name of the HUB eligible 
owner, and whether the eligible owner is qualified to hold such licenses 
or permits pursuant to applicable laws and regulations; 
(5) the percentage of profit and/or risk available to the HUB 
eligible owner under the corporate or partnership agreements; 
(6) ability of other owners or partners to dilute either 
the ownership percentage or operational powers of the HUB eligible 
owner; 
(7) whether the HUB eligible owner has full time employ­
ment elsewhere that might conflict with full participation in operation 
of the business; 
(8) the percentage of government versus non-government 
contracts performed by the business where the HUB eligible owner 
actively participates in the bidding of the contract or the performance 
of the work; 
(9) the period of time a HUB eligible owner participated 
in the active management and operation of the business prior to the 
business seeking HUB status; and 
(10) whether and to what extent the HUB business shares 
management, board members, partners, employees, or other resources 
with another business in amounts or ways which might indicate that 
they are related or affiliated businesses. 
(b) The comptroller may request any additional information it 
considers necessary to evaluate any or all of the factors in subsection 
(a)(1) - (10) of this section prior to a decision to certify an applicant as 
a HUB. 
§20.23. Graduation Procedures. 
(a) A HUB shall be graduated from being used to fulfill HUB 
procurement utilization goals when it has maintained gross receipts or 
total employment levels during four consecutive years which exceed 
the SBA size standards set forth in 13 CFR, §121.201 for the following 
categories: 
(1) heavy construction other than building construction; 
(2) building construction, including general contractors 
and operative builders; 
(3) special trade construction; 
(4) medical, financial, and accounting services; 
(5) architectural, engineering and surveying services; 
(6) other services including legal services; 
(7) commodities wholesale; and 
(8) commodities manufacturers. 
(b) Firms that achieve the size standards identified in subsec­
tion (a) of this section will be assumed to have reached a competitive 
status in overcoming the effects of discrimination. The comptroller 
shall review, as part of the certification or recertification process, the fi ­
nancial revenue or relevant data of firms to determine whether the size 
standards identified in subsection (a) of this section have been achieved. 
(c) Businesses that have graduated from the HUB program in 
accordance with this section, or that have been decertified in accor­
dance with §§20.17 - 20.22 of this title, may not be included in meeting 
agency HUB goals. 
(d) The comptroller shall review the SBA size standards each 
fiscal year to determine the need to reassess HUB graduation size stan­
dards and make any appropriate changes needed. 
(e) A HUB that has graduated pursuant to this section or does 
not qualify as a HUB under §20.11(11) and (19) of this title (relating to 
Definitions), shall be eligible to reapply for HUB certification only after 
demonstrating that they meet the qualifications for HUB, including the 
graduation size standards. 
(f) If a HUB is mentoring two or more protégé businesses 
when it reaches the graduation size standards set forth in subsection 
(a) of this section, it may petition the director of the TPASS division of 
the comptroller for a one-year extension of HUB status. The granting 
of such extension shall be solely at the discretion of the director. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100595 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 475-0387 
34 TAC §20.11, §20.12 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
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Comptroller of Public Accounts or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 
The Comptroller of Public Accounts proposes to repeal the cur­
rent versions of §20.11, concerning policy and purpose; and 
§20.12, concerning definitions. The repeals are necessary in 
order to readopt as new sections of 34 TAC Chapter 20, Sub­
chapter B. 
John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year period the repeals will be in effect, there will 
be no significant revenue impact on the state or units of local 
government. 
Mr. Heleman also has determined that for each year of the first 
five years the repeals are in effect, the public benefit anticipated 
as a result of enforcing the repeals will be by providing for im­
proved administration of the HUB program. The proposed re­
peals would have no fiscal impact on small businesses. There is 
no significant anticipated economic cost to individuals who are 
required to comply with the proposed repeals. 
Comments on the proposed repeals may be submitted to 
David Duncan, Deputy General Counsel, P.O. Box 13186, 
Austin, Texas 78711-3186, or e-mail comments to: david.dun­
can@cpa.state.tx.us. Public hearings will be held at the 
following locations and dates: 
McAllen 
Thursday, March 3, 2011 2:00 p.m. - 5:00 p.m. at the Texas 
Department of Transportation Regional Office, VTC Conference 
Room, 600 West Expressway U.S. 83, Pharr, Texas 78577. 
Houston 
Wednesday, March 9, 2011 6:00 p.m. - 8:00 p.m. at Texas 
Southern University, Thurgood Marshall School of Law, Moot 
Court Room 105, corner of Wheeler Street and Cobb Street, 
Houston, Texas 77004. 
Austin 
Thursday, March 17, 2011 1:30 p.m. - 4:00 p.m. at the Central 
Services Building, Room 402, 1711 San Jacinto Street, Austin, 
Texas 78701. 
Dallas 
Thursday, March 24, 2011 6:00 p.m. - 8:00 p.m. at the J. Erik 
Jonsson Central Library, O’Hara Room (7th Floor) 1515 Young 
Street, Dallas, Texas 75202. 
The repeals are proposed under the authority of Government 
Code, Chapter 2161, which provides in §2161.0012 authority 
for the comptroller to adopt rules as necessary to efficiently and 
effectively administer the state’s HUB program. Additionally, 
§2161.002(c) requires that the comptroller adopt rules as nec­
essary to respond to the findings of the updated Disparity Study 
performed on behalf of the state. 
The repeals implement Government Code, §§2161.0011, 
2161.0012, 2161.002, 2161.004, 2161.061, 2161.062, and 
2161.181. 
§20.11. Policy and Purpose. 
§20.12. Definitions. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 14, 
2011. 
TRD-201100594 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 475-0387 
34 TAC §§20.13 - 20.22, 20.24 - 20.28 
The Comptroller of Public Accounts proposes to amend §§20.13 
- 20.22 and §§20.24 - 20.28 of 34 TAC Chapter 20, Subchap­
ter B, concerning Historically Underutilized Business Program. 
These changes are proposed primarily to implement the findings 
and recommendations of the Disparity Study of State Contract­
ing, released March 30, 2010 ("the Disparity Study"), available 
at: http://www.window.state.tx.us/procurement/prog/hub/dispar­
ity/. 
Pursuant to the U.S. Supreme Court ruling in City of Richmond 
v. J.A. Croson, 488 U.S. 469, and cases that flow from that 
decision, governmental entities must demonstrate that dispar­
ity exists in contractor utilization in order to justify implementing 
or continuing a race-conscious contracting program. See Chap­
ter 2 of the Disparity Study for more discussion and detail of the 
legal requirements underlying the HUB program. Adoption of 
these proposed rules will ensure the continued legal compliance 
of the HUB program through the adoption of HUB utilization tar­
gets that are based upon the most recent defensible evidence of 
contractor utilization disparity. 
Section 20.13 adopts the new HUB utilization standards devel­
oped through the Disparity Study. The section also contains re­
vised language requiring state agencies to develop plans to in­
crease HUB utilization, including adopting their own agency-spe­
cific HUB utilization goals. Additional changes are made to clar­
ify the rule, to delete or update obsolete references, or to reflect 
current practices and program structures. 
The language of §20.14 proposes to streamline factors for 
agencies’ consideration of HUB subcontracts and vendor-sub­
missions of HUB subcontracting plans (HSPs). Rather than 
specifying different criteria for HSPs for different types of con­
tracts, the language now puts all contracts under the same 
requirements. The changes also allow agencies to determine 
that only a portion of a contract has probable subcontracting 
opportunities, and allows agencies to receive clarifications or 
corrections to minor deficiencies in submitted HUB subcon­
tracting plans. Additional changes are made to clarify the rule, 
to delete or update obsolete references, or to reflect current 
practices and program structures. 
Section 20.15 and §20.16 are amended to clarify the rules, to 
delete or update obsolete references, and to reflect current prac­
tices and program structures. 
Language in §20.17(a) that was redundant of statute has been 
removed and replaced with wording explaining the obligation 
of HUB applicants to prove their Texas residency. Additional 
changes are made to clarify the rule, to delete or update obso­
lete references, or to reflect current practices and program struc­
tures. 
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Sections 20.18 - 20.20 are amended to clarify the rules, to delete 
or update obsolete references, and to reflect current practices 
and program structures. 
Section 20.21 is amended to add a cross-reference to new 
§20.12, discussed previously, to note the applicability of that 
new section to determinations of the level of participation and 
control shown by an eligible owner in the critical areas of 
business operation. This section is also amended to clarify the 
rules, to delete or update obsolete references, and to reflect 
current practices and program structures. 
Section 20.22 is amended to clarify the rules, to delete or update 
obsolete references, and to reflect current practices and program 
structures. 
Sections 20.24 - 20.27 are amended to clarify the rules, to delete 
or update obsolete references, and to reflect current practices 
and program structures. 
Section 20.28 is amended to add additional factors that should 
be considered by agencies in development and implementation 
of Mentor-Protégé programs and the relationships under those 
programs. Additional changes are made to clarify the rule, to 
delete or update obsolete references, or to reflect current prac­
tices and program structures. 
John Heleman, Chief Revenue Estimator, has determined that 
for the first five-year  period the  rules will  be in effect,  there will  
be no significant revenue impact on the state or units of local 
government. 
Mr. Heleman also has determined that for each year of the first 
five years the rules are in effect, the public benefit anticipated 
as a result of enforcing the rules will be by clarifying for potential 
HUB applicants and currently registered HUBs the criteria for be­
coming and remaining a HUB; and continuing the HUB program 
in compliance with existing legal requirements. The proposed 
amendments would have no fiscal impact on small businesses. 
There is no significant anticipated economic cost to individuals 
who are required to comply with  the proposed rules.  
Comments on the proposals may be submitted to David Duncan, 
Deputy General Counsel, P.O. Box 13186, Austin, Texas 78711­
3186, or e-mail comments to: david.duncan@cpa.state.tx.us. 
Public hearings will be held at the following locations and dates: 
McAllen 
Thursday, March 3, 2011 2:00 p.m. - 5:00 p.m. at the Texas 
Department of Transportation Regional Office, VTC Conference 
Room, 600 West Expressway U.S. 83, Pharr, Texas 78577. 
Houston 
Wednesday, March 9, 2011 6:00 p.m. - 8:00 p.m. at Texas 
Southern University, Thurgood Marshall School of Law, Moot 
Court Room 105, corner of Wheeler Street and Cobb Street, 
Houston, Texas 77004. 
Austin 
Thursday, March 17, 2011 1:30 p.m. - 4:00 p.m. at the Central 
Services Building, Room 402, 1711 San Jacinto Street, Austin, 
Texas 78701. 
Dallas 
Thursday, March 24, 2011 6:00 p.m. - 8:00 p.m. at the J. Erik 
Jonsson Central Library, O’Hara Room (7th Floor) 1515 Young 
Street, Dallas, Texas 75202. 
The amendments are proposed under the authority of Govern­
ment Code, Chapter 2161, which provides in §2161.0012 au­
thority for the comptroller to adopt rules as necessary  to e ffi
ciently and effectively administer the state’s HUB program. Ad­
ditionally, §2161.002(c) requires that the comptroller adopt rules 
as necessary to respond to the findings of the updated Disparity 
Study performed on behalf of the state. 
The amendments implement Government Code, §§2161.0011, 
2161.0012, 2161.002, 2161.0015, 2161.004, 2161.061, 
2161.062, 2161.065, 2161.181, and 2161.252. 
§20.13. Statewide Annual HUB [Procurement] Utilization Goals. 
(a) In accordance with §20.10 [§111.11] of this title (relating 
to Policy and Purpose) and [the Texas] Government Code, § [Sec
tions]2161.181 and §2161.182, each state agency shall make a good 
faith effort to utilize HUBs in contracts for construction, services (in­
cluding professional and consulting services) and commodities pur­
chases. Each agency may achieve the statewide and/or agency-spe
cific annual HUB [procurement] goals specified in the agency’s Leg
islative Appropriations Request by contracting directly with HUBs or 
indirectly through subcontracting opportunities. 
(b) The statewide HUB goals (by contracting category) for the 
State of Texas are [Each state agency shall make a good faith effort 
to assist HUBs in receiving a portion of the total contract value of all 
contracts that the agency expects to award in a fiscal year in accordance 
with the following percentages]: 
(1) 11.2% [11.9%] for heavy construction other than build­
ing contracts; 
(2) 21.1% [26.1%] for all building construction, including 
general contractors and operative builders contracts; 
(3) 32.7% [57.2%] for  all  special trade construction con­
tracts; 
(4) 23.6% [20%] for professional services contracts; 
(5) 24.6% [33%] for all other services contracts; and 
(6) 21% [12.6%] for commodities contracts. 
(c) State agencies shall establish their own HUB program 
goals for each procurement category. At a minimum, the statewide 
HUB goals should be each agency’s starting point for establishing 
agency-specific goals. However, it [Each state agency shall make a 
good faith effort to meet or exceed the goals outlined in subsection 
(b) of this section. The percentage goals established in subsection (b) 
are overall annual procurement goals for each state agency applicable 
to the total annual dollar amount of an agency’s contracts for each 
of the specific types of contracts. It] may not be practicable to apply 
these goals to each agency’s procurement activities. Each [contract. 
For each contract,] state agency [agencies] may set higher or lower 
procurement goals than those outlined in subsection (b) of this section. 
Agencies may consider HUB availability, HUB utilization and total 
annual agency contract expenditure, geographical location of the 
project, the contractual scope of work, or other relevant factors. By 
implementing the following procedures, an agency shall be presumed 
to have made a good faith effort: 
(1) prepare and distribute information on procurement pro­
cedures in a manner that encourages participation in state contracts by 
all businesses; 
(2) divide proposed requisitions into reasonable lots in 
keeping with industry standards and competitive bid requirements; 
­
­
­
­
PROPOSED RULES February 25, 2011 36 TexReg 1251 
(3) where feasible, assess bond and insurance requirements 
and design requirements that reasonably permit more than one business 
to perform the work; 
(4) specify reasonable, realistic delivery schedules consis­
tent with an agency’s actual requirements; 
(5) ensure that specifications, terms, and conditions reflect 
an agency’s actual requirements, are clearly stated, and do not impose 
unreasonable or unnecessary contract requirements; 
(6) provide potential bidders with referenced list of certi­
fied HUBs for subcontracting; 
(7) develop and apply a written methodology to determine 
whether specific agency wide [agencywide] goals are appropriate under 
the Disparity Study, as some HUB groups have not been underutilized 
within applicable contracting categories and should not be included in 
the HUB goals for that category, or whether the statewide goals from 
the Disparity Study are appropriate for the agency; 
(8) identify potential subcontracting opportunities in 
all contracts and require a HUB subcontracting plan for contracts 
of $100,000 or more over the life of the contract (including any 
renewals), where such opportunities exist, in accordance with [the 
Texas] Government Code, [Chapter 2161, Subchapter F,] §2161.251; 
and 
(9) seek HUB subcontracting in contracts that are less than 
$100,000 whenever possible. 
(d) A state agency may also demonstrate good faith under this 
section by submitting a supplemental letter with documentation to the 
comptroller [Commission] with their HUB report [Report] or legisla­
tive appropriations request identifying the progress, including, but not 
limited to the following, as prescribed by the comptroller [commis­
sion]: 
(1) identifying the percentage of contracts (prime and sub
contracts) awarded to women and/or minority-owned businesses that 
are not certified as HUBs; 
(2) demonstrating that a different goal from that identified 
in subsection (b) of this section was appropriate given the agency’s 
types of purchases; 
(3) demonstrating that a different goal was appropriate 
given the particular qualifications required by an agency for its con­
tracts; 
(4) demonstrating that a different goal was appropriate 
given that graduated HUBs cannot be counted toward the goal; or 
(5) demonstrating assistance to noncertified HUBs in ob­
taining certification with the comptroller [commission]. 
§20.14. Subcontracts. 
(a) Analyzing potential contracts of $100,000 or more. [Gen
eral Provisions] 
[(1)] In accordance with [Texas] Government Code, Chap­
ter 2161, Subchapter F, each state agency that considers entering into a 
contract with an expected value of $100,000 or more over the life of the 
contract (including any renewals) shall, before the agency solicits bids, 
proposals, offers, or other applicable expressions of interest, determine 
whether subcontracting opportunities are probable under the contract. 
(1) [(A)] State agencies shall use the following steps to de­
termine if subcontracting opportunities are probable under the contract: 
­
­
(A) examining the scope of work to be performed under 
the proposed contract and determining if it is likely that some of the 
work may be performed by a subcontractor; 
[(i) Use the HUB participation goals in §111.13 of 
this title (relating to Annual Procurement Utilization Goals); and] 
(B) [(ii)] research [Research] the Centralized Master 
Bidders List, the HUB Directory, the Internet, and other directories, 
identified by the comptroller [commission], for HUBs that may be 
available to perform the contract work; and [.] 
(C) an agency may determine that subcontracting is 
probable for only a subset of the work expected to be performed or 
the funds to be expended under the contract. If an agency determines 
that subcontracting is probable on only a portion of a contract, it shall 
document its reasons in writing for the procurement file. 
(2) [(B)] In addition, determination of subcontracting op­
portunities may include, but is not limited to, the following: 
(A) [(i)] contacting other state and local agencies and 
institutions of higher education to obtain information regarding similar 
contracting and subcontracting opportunities; and 
(B) [(ii)] reviewing the history of similar agency pur­
chasing transactions. 
(b) Receipt of HUB subcontracting plans. 
(1) [(2)] If, through the analysis in subsection (a) of this 
section, an agency determines that subcontracting opportunities are 
probable, then its [each agency’s] invitation for bids, request [requests] 
for proposals or other purchase solicitation documents [for construc
tion, professional services, other services, and commodities with an 
expected value of $100,000 or more] shall state that probability and 
require a HUB subcontracting plan. A bid, proposal, offer, or other 
expression of interest to such a solicitation must include a completed 
HUB subcontracting plan to be considered responsive. 
(2) [(A)] The HUB subcontracting plan shall be submitted 
with the respondent’s response on or before [at the same time as] the  
due date for responses [response (bid, proposal, offer, or other applica
ble expression of interest)], except for construction contracts involving 
alternative delivery methods. For construction contracts involving al­
ternative delivery methods, the HUB subcontracting plan may be sub­
mitted up to 24 hours following the date/time that responses are due 
provided that responses are not opened until the HUB subcontracting 
plan is received. 
(3) [(B)] Responses that do not include a completed HUB 
subcontracting plan in accordance with [paragraph (3) of] this sub
section [section,] shall be rejected due to material failure to comply 
with Government Code, §2161.252(b) [advertised specifications in ac
cordance with §113.6(a) of this title (relating to Bid Evaluation and 
Award)]. 
(4) If a properly submitted HUB subcontracting plan con
tains minor deficiencies (e.g., failure to sign or date the plan, failure to 
submit already-existing evidence that three HUBs were contacted), the 
agency may contact the respondent for clarification to the plan if it con
tains sufficient evidence that the respondent developed and submitted 
the plan in good faith. 
(c) Requirements of a HUB subcontracting plan. 
(1) [(3)] A state agency shall require a respondent to state 
whether it is a certified HUB. A state agency shall also require a re­
spondent to state overall subcontracting and overall certified HUB sub­
contracting to be provided in the contract. Respondents shall follow 
procedures in paragraph (2)(A) - (D) of this subsection [(a)(3)(A)(i), 
­
­
­
­
­
­
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(a)(3)(A)(ii), and (a)(3)(A)(iii) of this section] when developing the 
HUB subcontracting plan. 
(2) [(A)] The HUB subcontracting plan shall include the 
agency’s HUB goals for its HUB business plan, and shall consist of 
completed forms prescribed by the comptroller [Texas Building and 
Procurement Commission] and shall include the following: 
(A) [(i)] certification that respondent has made a good 
faith effort to meet the requirements of this section; 
(B) [(ii)] identification of the subcontractors that will be 
used during the course of the contract; 
(C) [(iii)] the expected percentage of work to be sub­
contracted; and 
(D) [(iv)] [and] the approximate dollar value of that per­
centage of work. [The plan shall include goals established pursuant 
to §111.13 of this title (relating to Annual Procurement Utilization 
Goals).] 
(3) [(B)] The successful respondent shall provide all addi­
tional documentation required by the agency to demonstrate compli­
ance with good faith effort requirements prior to contract award. If 
the successful respondent fails [is unable] to provide supporting doc­
umentation (phone logs, fax transmittals, electronic mail, etc.) within 
the timeframe specified by the agency to demonstrate compliance with 
this subsection prior to contract award, that respondent’s bid/proposal 
shall be rejected for material failure to comply with advertised specifi
cations and state law. 
(d) Establishing good faith effort by respondent. 
[(b) Construction Contracts.] 
(1) Evidence of good faith effort in developing a HUB sub­
contracting plan [for construction contracts, including heavy construc
tion, building construction, and special trade construction] includes, 
but is not limited to, the following efforts by a contractor [procedures]: 
(A) Divide the contract work into reasonable lots or 
portions to the extent consistent with prudent industry practices. 
(B) Provide written justification of the selection process 
if the selected [a non HUB] subcontractor is not a HUB [selected]. 
(C) Provide notice to at least one (1) minority or 
women trade organizations or development centers to assist in iden­
tifying HUBs by disseminating subcontracting opportunities to their 
membership/participants. The notice shall, in all instances, include 
the scope of work, information regarding location to review plans and 
specifications, information about bonding and insurance requirements, 
and identify a contact person. Respondent must provide notice to or­
ganizations or development centers no less than five (5) working days 
[for construction contracts] prior to submission of the response unless 
circumstances require a different time period, which is determined by 
the agency and documented in the contract file [(bid, proposal, offer, 
or other applicable expression of interest)]. 
(D) Notify at least three (3) HUB businesses [HUBs] 
of the subcontracting opportunities that the respondent intends to sub­
contract. The respondent shall provide the notice described in this sec
tion to three or more HUBs per each subcontracting opportunity that 
provide the type of work required for each subcontracting opportu
nity identified in the contract specifications or any other subcontracting 
opportunity the respondent cannot complete with its own equipment, 
supplies, materials, and/or employees. The [preferable method of] no­
tification shall be in writing, and the respondent must document the 
HUBs contacted on the forms prescribed by the comptroller. The no­
tice shall, in all instances, include the scope of the work, information 
­
­
­
­
regarding the location to review plans and specifications, information 
about bonding and insurance requirements, and identify a contact per­
son. The notice shall be provided to potential HUB subcontractors at 
least five (5) working days prior to submission of the respondent’s re­
sponse, unless circumstances require a different time period, which is 
determined by the agency and documented in the contract file. 
[(2) The respondent shall provide potential HUB subcon
tractors reasonable time to respond to the respondent’s notice. "Rea
sonable time to respond" in this context is no less than five (5) working 
days for construction contracts, including heavy construction, building 
construction, and special trade construction, from receipt of notice, un
less circumstances require a different time period, which is determined 
by the agency and documented in the contract file.] 
(2) [(3)] The respondent shall use the comptroller’s [com
mission’s] Centralized Master Bidders List, the HUB Directory, Inter­
net resources, and/or other directories as identified by the comptroller 
[commission] or t he agency when searching for HUB subcontractors. 
Respondents may utilize [rely on] the services of minority, women, and 
community organizations contractor groups, local, state, and federal 
business assistance offices, and other organizations that provide assis­
tance in identifying qualified applicants for the HUB program who are 
able to provide all or select elements of the HUB subcontracting plan. 
[(4) The respondent shall provide the notice described in 
this section to three or more HUBs per each subcontracting opportunity 
that provide the type of work required for each subcontracting opportu
nity identified in the contract specifications or any other subcontracting 
­
­
­
­
­
opportunity the respondent cannot complete with its own equipment, 
supplies, materials, and/or employees. The respondent must document 
the HUBs contacted on the forms prescribed by the Texas Building and 
Procurement Commission.] 
[(c) Professional Services Contracts.] 
[(1) Evidence of good faith effort in developing a HUB 
subcontracting plan for professional services contracts is established if 
the prime contractor meets the following conditions and procedures:] 
[(A) A HUB subcontracting plan for a professional 
services contract which meets or exceeds HUB participation goals 
in §111.13 of this title (relating to Annual Procurement Utilization 
Goals), constitutes good faith effort under this section, or] 
[(B) Develop a HUB Subcontracting Plan under the fol­
lowing procedures:] 
[(i) Divide the contract work into reasonable lots or 
portions to the extent consistent with prudent industry practices.] 
[(ii) Notify HUBs of the subcontracting opportuni­
ties that the respondent intends to subcontract. The preferable method 
of notification shall be in writing. The notice shall, in all instances, 
include the scope of the work, required qualifications, and identify a 
contact person. The notice shall be provided to potential HUB subcon­
tractors prior to submission of the respondent’s response.] 
[(2) The respondent shall provide potential HUB subcon­
tractors reasonable time to respond to the respondent’s notice. "Rea­
sonable time to respond" in this context is no less than five (5) working 
days from receipt of notice, unless circumstances require a different 
time period, which is determined by the agency and documented in the 
contract file.] 
[(3) The respondent shall use the commission’s Central­
ized Master Bidders List, the HUB Directory, Internet resources, 
and/or other directories as identified by the commission or agency 
when searching for HUB subcontractors. Respondents may rely 
on the services of minority, women, and community organizations, 
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contractor groups, local, state, and federal business assistance offices, 
and other organizations that provide assistance in identifying qualified 
applicants for the HUB program who are able to provide all or select 
elements of the HUB subcontracting plan.] 
[(4) The respondent shall provide the notice described in 
this section to three or more HUBs per each subcontracting opportunity 
that provide the type of work required for each subcontracting opportu­
nity identified in the contract specifications or any other subcontracting 
opportunity the respondent cannot complete with its own equipment, 
supplies, materials, and/or employees. The respondent must document 
the HUBs contacted on the forms provided by the Texas Building and 
Procurement Commission.] 
[(A) Provide written justification of the selection 
process if a non HUB subcontractor is selected.] 
[(B) Provide notice to minority or women trade organi­
zations or development centers to assist in identifying HUBs by dis­
seminating subcontracting opportunities to their membership/partici­
pants. The notice shall, in all instances, include the scope of the work, 
required qualifications, and identify a contact person. Respondent must 
provide notice to organizations or development centers no less than five 
(5) working days prior to submission of response (bid, proposal, offer, 
or other applicable expression of interest).] 
[(d) Commodities and Other Services Contracts.] 
[(1) Evidence of good faith effort in developing a HUB 
subcontracting plan for commodities and other services contracts in­
cludes, but is not limited to, the following procedures:] 
[(A) Divide the contract work into reasonable lots or 
portions to the extent consistent with prudent industry practices.] 
[(B) Notify HUBs of the subcontracting opportunities 
that the respondent intends to subcontract. The preferable method of 
notification shall be in writing. The notice shall, in all instances, in­
clude the scope of the work, specifications, and identify a contact per­
son. The notice shall be provided to potential HUB subcontractors prior 
to submission of the respondent’s response.] 
[(i) The respondent shall provide potential HUB 
subcontractors reasonable time to respond to the respondent’s notice. 
"Reasonable time to respond" in this context is no less than five 
working days from receipt of notice, unless circumstances require a 
different time period, which is determined by the agency and docu­
mented in the contract file.] 
[(ii) The respondent shall use the commission’s 
Centralized Master Bidders List, the HUB Directory, Internet re­
sources, and/or other directories as identified by the commission or 
agency when searching for HUB subcontractors. Respondents rely 
on the services of minority, women, and community organizations, 
contractor groups, local, state, and federal business assistance offices, 
and other organizations that provide assistance in identifying qualified 
applicants for the HUB program who are able to provide all or select 
elements of the HUB subcontracting plan.] 
[(iii) The respondent shall provide the notice de­
scribed in this section to three or more HUBs per each subcontracting 
opportunity that provide the type of work required for each subcon­
tracting opportunity identified in the contract specifications or any 
other subcontracting opportunity the respondent cannot complete 
with its own equipment, supplies, materials, and/or employees. The 
respondent must document the HUBs contacted on the forms provided 
by the Texas Building and Procurement Commission.] 
[(C) Provide written justification of the selection 
process if a non HUB subcontractor is selected.] 
[(D) Provide notice to minority or women trade organi
zations or development centers to assist in identifying HUBs by dis­
seminating subcontracting opportunities to their membership/partici
pants. The notice shall, in all instances, include the scope of the work, 
specifications, and identify a contact person. Respondent must pro
vide notice to organizations or development centers no less than five 
(5) working days for construction contracts prior to submission of the 
response (bid, proposal, offer, or other applicable expression of inter
est).] 
(3) [(2)] In making a determination if a good faith effort 
has been made in the development of the required HUB subcontracting 
plan, a state agency may require the respondent to submit supporting 
documentation explaining how the respondent has made a good faith 
effort according to each criterion listed in subsection (c)(2)(A) - (D) 
[(a)(3)(A)(i), (a)(3)(A)(ii), and (a)(3)(A)(iii)] of this section. The doc­
umentation shall include at least the following: 
(A) how the respondent divided the contract work into 
reasonable lots or portions consistent with prudent industry practices; 
(B) how the respondent’s notices contain adequate in­
­
­
­
­
formation about bonding, insurance, the availability of plans, the speci­
fications, scope of work, required qualifications and other requirements 
of the contract allowing reasonable time for HUBs to participate effec­
tively; 
(C) how the respondent negotiated in good faith with 
qualified HUBs, not rejecting qualified HUBs who were also the best 
value responsive bidder; and 
(D) how the respondent provided notice to minority or 
women trade organizations or development centers to assist in iden­
tifying HUBs by disseminating subcontracting opportunities to their 
membership/participants. [; and] 
[(E) for contracts subject to (c)(1)(A), how the respon­
dent plans to subcontract with certified HUBs in an effort to meet or 
exceed HUB participation goals in §111.13 of this title (relating to An­
nual Procurement Utilization Goals) for each identified subcontracting 
opportunity.] 
(4) [(3)] A respondent’s participation in a Mentor-Protégé 
Program under [the Texas] Government Code, §2161.065, and the sub­
mission of a protégé as a subcontractor in the HUB subcontracting plan 
constitutes a good faith effort for the particular area to be subcontracted 
with the protégé. When submitted, state agencies may accept a Men­
tor-Protégé Agreement that has been entered into by the respondent 
(mentor) and a certified HUB (protégé). The agency shall consider the 
following in determining the respondent’s good faith effort: 
(A) if the respondent has  entered into a fully executed  
Mentor-Protégé Agreement that has been registered with the comptrol
ler [commission] prior to submitting the plan, and 
(B) if the respondent’s HUB subcontracting plan iden­
tifies the areas of subcontracting that will be performed by the protégé. 
(5) [(4)] If the r espondent is able to fulfill any of the po­
tential subcontracting opportunities identified with its own equipment, 
supplies, materials and/or employees, respondent must sign an affidavit 
and provide a statement explaining how the respondent intends to fulfill 
each subcontracting opportunity. The respondent must agree to provide 
the following if requested by the agency: 
(A) evidence of existing staffing to meet contract objec­
tives; 
(B) monthly payroll records showing company staff 
fully engaged in the contract; [and] 
­
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(C) on site reviews of company headquarters or work 
site where services are to be performed; and [.] 
(D) documentation proving employment of qualified 
personnel holding the necessary licenses and certificates required to 
perform the work. 
(e) [(5)] Reviewing the HUB subcontracting plan. The HUB 
subcontracting plan shall be reviewed and evaluated prior to contract 
award and, if accepted, shall become a provision of the agency’s con­
tract. Revisions necessary to clarify and enhance information submit­
ted in the original HUB subcontracting plan may be made in an effort to 
determine good faith effort. State agencies shall review the documenta­
tion submitted by the respondent to determine if a good faith effort has 
been made in accordance with this section. If the agency determines 
that a submitted HUB subcontracting plan was not developed in good 
faith, the agency shall treat that determination [the lack of good faith] 
as a material failure to comply with advertised specifications, and the 
subject response (bid, proposal, offer, or other applicable expression of 
interest) shall be rejected. The reasons for rejection shall be recorded 
in the procurement file. 
[(6) If the respondent is selected and decides to subcontract 
any part of the contract after the award, as a provision of the contract, 
the contractor/vendor must comply with provisions of this section re­
lating to developing and submitting a subcontracting plan before any 
modifications or performance in the awarded contract involving sub­
contracting can be authorized by the state agency. If the selected con­
tractor/vendor subcontracts any of the work without prior authorization 
and without complying with this section, the contractor/vendor would 
be deemed to have breached the contract and be subject to any remedial 
actions provided by Texas Government Code, Chapter 2161, state law 
and this section. Agencies may report nonperformance relative to its 
contracts to the commission in accordance with Chapter 113, Subchap­
ter F of this title (relating to the Vendor Performance and Debarment 
Program).] 
[(7) If at any time during the term of the contract, a con­
tractor/vendor desires to make changes to the approved subcontracting 
plan, proposed changes must be received for prior review and approval 
by the state agency before changes will be effective under the contract. 
The contractor/vendor must comply with provisions of subsection (a), 
paragraph 3, relating to developing and submitting a subcontracting 
plan for substitution of work or of a subcontractor, prior to any alterna­
tives being approved under the subcontracting plan. The state agency 
shall approve changes by amending the contract or by another form of 
written agency approval. The reasons for amendments or other written 
approval shall be recorded in the procurement file.] 
[(8) If a state agency expands the original scope of work 
through a change order or contract amendment, including a contract 
renewal that expands the scope of work, the state agency shall de­
termine if the additional scope of work contains additional probable 
subcontracting opportunities not identified in the initial solicitation. If 
the agency determines additional probable subcontracting opportuni­
ties exist, the agency will require the contractor/vendor to submit a 
HUB subcontracting plan/revised HUB subcontracting plan for the ad­
ditional probable subcontracting opportunities.] 
[(9) The HUB subcontracting plan/revised HUB subcon­
tracting plan shall comply with the provisions of this section relating 
to development and submission of a subcontracting plan before any 
modifications or performance in the awarded contract involving the ad­
ditional scope of work can be authorized by the agency. If the contrac­
tor/vendor subcontracts any of the additional subcontracting opportu­
nities identified by the agency without prior authorization and without 
complying with this section, the contractor/vendor would be deemed 
to have breached the contract and be subject to any remedial actions 
provided by Texas Government Code, Chapter 2161, state law and this 
section. Agencies may report nonperformance relative to its contracts 
to the commission in accordance with Chapter 113, Subchapter F of this 
title (relating to the Vendor Performance and Debarment Program.)] 
(f) Maintaining records. 
(1) [(10)] Prime contractors [The contractor/vendor] shall  
maintain business records documenting [its] compliance with the HUB 
subcontracting plan and shall submit a compliance report to the con­
tracting agency monthly, [and] in the format required by the comptrol­
ler [Texas Building and Procurement Commission]. The compliance 
report submission shall be required as a condition for payment. 
(2) [(11)] During the term of the contract, the state agency 
shall monitor the HUB subcontracting plan monthly to determine if the 
value of the subcontracts to HUBs meets or exceeds the HUB subcon­
tracting provisions specified in the contract. Accordingly, state agen­
cies shall audit and require a prime contractor [contractor/vendor to 
whom a contract has been awarded] to report to the agency the identity 
and the amount paid to its subcontractors in accordance with §20.16(b) 
[§111.16(c)] of this title (relating to State Agency Reporting Require­
ments). If the prime contractor [contractor/vendor] is meeting or ex­
ceeding the provisions, the state agency shall maintain documentation 
of the prime contractor’s [contractor’s/vendor’s] efforts in the contract 
file. If the prime contractor [contractor/vendor] fails to meet the HUB 
subcontracting provisions specified in the contract, the state agency 
shall notify the prime contractor of any deficiencies. The state agency 
shall give the prime contractor [contractor/vendor] an opportunity to 
submit documentation and explain to the state agency why the failure 
to fulfill the HUB subcontracting plan should not be attributed to a lack 
of good faith effort by the prime contractor [contractor/vendor]. 
(g) Monitoring HUB subcontracting plan during the contract. 
(1) If the selected respondent decides to subcontract any 
part of the contract in a manner that is not consistent with its HUB sub­
contracting plan, the selected respondent must comply with provisions 
of this section and submit a revised HUB subcontracting plan before 
subcontracting any of the work under the contract. If the selected re­
spondent subcontracts any of the work without prior authorization and 
without complying with this section, the selected respondent is deemed 
to have breached the contract and is subject to any remedial actions pro­
vided by Government Code, Chapter 2161, other applicable state law 
and this section. Agencies may report nonperformance relative to its 
contracts to the comptroller in accordance §20.18 of this title (relating 
to Protests). 
(2) If at any time during the term of the contract, the se­
lected respondent desires to make changes to the approved HUB sub­
contracting plan, proposed changes must be received for prior review 
and approval by the state agency before changes will be effective un­
der the contract. The selected respondent must comply with provisions 
of this section, relating to developing and submitting a subcontracting 
plan for substitution of work or of a subcontractor, prior to any alter­
natives being approved under the HUB subcontracting plan. The state 
agency shall approve changes by amending the contract or by another 
form of written agency approval. The reasons for amendments or other 
written approval shall be recorded in the procurement file. 
(3) If a state agency expands the original scope of work 
through a change order or contract amendment, including a contract 
renewal that expands the scope of work, the state agency shall de­
termine if the additional scope of work contains additional probable 
subcontracting opportunities not identified in the initial solicitation. If 
the agency determines probable subcontracting opportunities exist, the 
agency will require the selected respondent to submit a HUB subcon-
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tracting plan/revised HUB subcontracting plan for the additional prob
able subcontracting opportunities. 
(4) [(12)] To determine if the prime contractor is comply
ing with the HUB subcontracting plan [contractor/vendor made the re
quired good faith effort], the agency may [not] consider the [success or 
failure of the contractor/vendor to subcontract with HUBs in any spe
cific quantity. The agency’s determination is restricted to considering 
factors indicating good faith effort including, but not limited to, the] 
following: 
(A) whether the prime contractor gave timely notice to 
the subcontractor regarding the time and place of the subcontracted 
work; 
(B) whether the prime contractor facilitated access to 
the resources needed to complete the work [site, electrical power, and 
other necessary utilities]; and 
(C) whether the prime contractor complied with the ap
proved HUB subcontracting plan [documentation or information was 
provided that included potential changes in the scope of contract work]. 
(5) [(13)] If a determination is made that the prime contrac
tor [contractor/vendor] failed to implement the HUB subcontracting 
plan in good faith, the agency, in addition to any other remedies, may 
report nonperformance to the comptroller [commission] in accordance 
with §20.105 of this title (relating to Debarment) and §20.106 of this 
title (relating to Procedures for Investigations and Debarment) [Chap
ter 113, Subchapter F of this title (relating to Vendor Performance and 
Debarment Program)]. In addition, if the prime contractor [contrac
tor/vendor]  failed to implement t he HUB subcontracting plan in good 
faith, the agency may revoke the contract for breach of contract and 
make a claim against the prime contractor [contractor/vendor]. 
(6) [(14)] State agencies shall review their procurement 
procedures to ensure compliance with this section. [In accordance 
with §111.26 of this title (relating to HUB coordinator responsibilities) 
the agency’s HUB coordinator and contract administrators should 
facilitate institutional compliance with this section.] 
§20.15. Agency Planning Responsibilities. 
(a) Agencies are required to prepare a written HUB business 
plan for the use of HUBs in purchasing, and in public works contracts in 
accordance with [Texas] Government Code, [Chapter 2056, and Chap
ter 2161,] §2161.123. 
(b) Pursuant to Government Code, §2161.003, state agencies 
[An agency] shall adopt the comptroller’s [commission’s] rules r elated  
to administering Government Code, Chapter 2161, Subchapters B and 
C [the HUB Program as part of its required strategic plan]. 
(c) Agencies must include a detailed report with their appro­
priations request identifying Good Faith Effort [(GFE)] compliance. 
The report should include the agency’s effort to identify HUBs for 
contracts and subcontracts, the agency’s utilization of HUBs and the 
agency’s successes and shortfalls to increase HUB participation. 
§20.16. State Agency Reporting Requirements. 
[(a) The comptroller will report to the commission not later 
than March 15 of each year regarding the previous six-month period, 
and on September 15 of each year regarding the preceding fiscal year, 
the payments made for the purchase of goods, services and public 
works awarded and actually paid from treasury funds by each state 
agency. Subject to the capabilities of the comptroller’s USAS system, 
the comptroller shall identify state agencies’ purchases from state term 
contracts which are paid from treasury funds so that those purchases 
awarded and actually paid under term contracts may be included in 
the commission’s report of its own purchases.] 
­
­
­
­
­
­
­
­
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(a) [(b)] State agencies will report to the comptroller [com
mission], not later than March 15 of each year regarding the previous 
six-month period and on September 15 of each year regarding the pre­
ceding fiscal year, the payments made for the purchase of goods and 
services awarded and actually paid from non-treasury funds by the state 
agency. The report shall include information requested by the comp
troller [commission] and shall be in a form prescribed by the comp
troller [commission]. State agencies’ purchases from state term con­
tracts/group purchases which are paid from non-treasury funds must 
be identified on the report as such so that they may be reflected on the 
comptroller’s [commission’s] report of its own purchases. 
(b) [(c)] State agencies shall maintain, and compile monthly, 
information relating to the agency’s and each of its operating division’s 
use of HUBs [historically underutilized businesses], including infor­
mation regarding subcontractors and suppliers. This information shall 
include but is not limited to the information required in [subsections 
(a) and (b) of] this section. On a monthly basis, state agencies shall 
require their prime contractor [a contractor/vendor to whom a state 
agency has awarded a contract] to report to the agency the identity 
and amount paid to each HUB and non-HUB subcontractor [histori
cally underutilized business] to whom the prime contractor [contrac
tor/vendor] has awarded a subcontract for the purchase of supplies, 
materials and equipment. Prime contractors [, provided that payment 
was made to a historically underutilized business in the month to be 
reported. Contractors/Vendors] shall report to the applicable [a] state  
agency the progress payments made to subcontractors[, professionals, 
consultants] and suppliers [certified as historically underutilized busi
nesses] e ach month in which such payment is made. 
(c) [(d)] State agencies will report to the comptroller [com
mission], not later than March 15 of each year regarding the previous 
six-month period and on September 15 of each year regarding the pre­
ceding fiscal year, the total dollar amount of HUB and non-HUB con
tracting and [historically underutilized business] subcontracting par­
ticipation in all of the agencies’ contracts for the purchase of goods, 
services and public works payments. State agencies must include con
tracting and subcontracting participation paid from treasury [Treasury] 
and non-treasury [Non-Treasury] funds. 
(d) [(e)] State agencies that participate in a group purchasing 
program under [Texas] Government Code, §2155.134 shall include a 
separate report to the comptroller [commission], not later than March 
15 of each year regarding the previous six-month period and September 
15 of each year regarding the preceding fiscal year, of purchases that are 
made through the group purchasing program and shall report the dollar 
amount of each purchase that is allocated to the reporting agency. 
(e) [(f)] The  comptroller [commission] shall prepare a consol­
idated report based on a compilation and analysis of the reports sub­
mitted by each state agency and other information available to [pro
vided by] the c omptroller [in the format specified by the commission]. 
These reports of HUB [historically underutilized business] purchasing 
and contracts shall form a record of each agency’s purchases in which 
the agency selected the contractor[/vendor]. If the contractor[/vendor] 
was selected by  the  comptroller [commission] as part o f its s tate term  
contract program, the purchase will be reflected on the comptroller’s 
[commission’s] report of its own purchases. The comptroller [com
mission] report will contain the following information: 
(1) the total dollar amount of payments made by each state 
agency; 
(2) the total number of HUBs actually paid by each state 
agency; 
(3) the total number of contracts awarded to HUBs by each 
state agency; 
­
­
­
­
­
­
­
­
­
­
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(4) the number of bids received from HUBs by each state 
agency; and 
(5) the graduation rates of HUBs as defined in §20.23 
[§111.23] of this title (relating to Graduation Procedures) for the 
following groups as defined in §20.11 [§111.12] of this title (relating 
to Definitions) and certified by the comptroller [commission]: 
(A) Black Americans; 
(B) Hispanic Americans; 
(C) American Women; 
(D) Asian Pacific Americans; and 
(E) Native Americans. 
(f) [(g)] On April 15 of each year, the comptroller [commis­
sion] shall submit the consolidated report regarding the previous six-
month period and on October 15 of each year regarding the preceding 
fiscal year to the presiding officer of each house of the legislature, the 
members of the legislature and the joint select committee. 
(g) [(h)] State agencies will receive HUB credit for the to­
tal payments [value of contracts] awarded directly to certified prime 
and subcontract HUBs under the Vendor Identification Number in the 
comptroller’s [commission’s] HUB Directory. When the prime con­
tractor[/vendor] is a HUB, it must perform at least 25% of the total 
value of the contract with its own or leased employees, as defined by the 
Internal Revenue Service, in order for the agency to receive 100% HUB 
credit for the entire contract. A [The] prime [HUB] contractor[/vendor] 
that is a HUB may subcontract up to 75% of the contract with HUBs 
or non-HUB subcontractors. If a prime HUB contractor’s[/vendor’s] 
HUB subcontracting plan identifies that it is planning to perform less 
than 25% of the total value of contract with its employees, the agency 
will receive HUB credit for the value of the contract that was actually 
performed by the prime HUB contractor[/vendor] and its HUB sub­
contractors. To obtain HUB credit, the agency must report its HUB 
subcontracting expenditures to the comptroller [commission] in accor­
dance with subsection (c) [(d)] of this section. 
(h) [(i)] Any prime HUB contractor[/vendor] that seeks to sat­
isfy the good faith effort requirement shall report to the agency the 
identity and amount paid to e ach HUB [historically underutilized busi
ness] each month in which such payment is made. The report will in­
clude the volume of work performed under the contract, the portion 
of the work that was performed with its employees, non-HUB con­
tractors[/vendors] and other HUB contractors[/vendors]. The agency 
may request payment documentation in accordance with subsection (b) 
[(c)] of this section and  the HUB subcontracting plan that confirms the 
performance of the contractor[/vendor]. The agency shall discuss the 
performance of the contractor[/vendor] and document the contractor’s 
[contractor/vendor’s] performance in the contract file. Any deficien­
cies will be identified by the agency and must be rectified prior to the 
next reporting period by the contractor[/vendor]. 
§20.17. Certification Process. 
(a) A business seeking certification as a HUB [historically un
derutilized business] must submit an application to the comptroller 
[commission] in a form prescribed by the comptroller [commission], 
affirming under penalty of perjury that the business qualifies as a HUB 
[historically underutilized business]. 
(b) If requested by the comptroller [commission], the appli­
cant must provide any and all materials and information necessary to 
demonstrate an economically disadvantaged person’s active participa­
tion in the control, operation, and management of the HUB [historically 
underutilized business]. 
­
­
[(c) Texas Government Code, §2161.231, provides that a per
son commits a felony of the third degree if the person intentionally 
applies as an historically underutilized business for an award of a pur
chasing contract or public works contract and the person knowingly 
does not meet the definition of a historically underutilized business.] 
(c) [(d)] It shall be the burden of the person claiming Texas 
residency to prove their status through submission of adequate and ap
propriate documentation. Such documentation may include, but is not 
limited to, a current valid Texas driver’s license or I.D. card, voter reg
istration card showing Texas address, appraisal statement for Texas real 
property (including whether a homestead exemption was claimed for 
that real property), or recent paid utility statements. The comptroller 
[commission] shall certify the applicant as a HUB [historically under-
utilized business] or provide the applicant with written justification of 
its denial of certification within 90 days after the date the comptroller 
[commission] receives a satisfactorily completed application from the 
applicant. 
(d) [(e)] The c omptroller [commission] reviews and evaluates 
applications, and may reject an application based on one or more of the 
following: 
(1) the application is not satisfactorily completed; 
(2) the applicant does not meet the requirements of the def­
inition of HUB [historically underutilized business]; 
(3) the application contains false information; 
(4) the applicant does not provide required information in 
connection with the certification review conducted by the comptroller 
[commission]; or 
(5) the applicant’s record of performance on any prior con­
tracts with the state. 
(e) [(f)] The  comptroller [commission] may approve the 
existing certification program of one or more local governments or 
nonprofit organizations in this state that certify historically under-
utilized businesses, minority business enterprises, women’s business 
enterprises, or disadvantaged business enterprises that substantially 
fall under the same definition, to the extent applicable for HUBs 
[historically underutilized businesses] found in Government Code, 
§2161.001 [§2161.001, Texas Government Code], and maintain 
them on the comptroller’s [commission’s] Historically Underutilized 
Businesses List, if the local government or nonprofit organization: 
(1) [the local government or nonprofit organization] meets 
or exceeds the standards established by the comptroller [commission] 
as set out in this subchapter [Chapter 111, Subchapter B of this title 
(relating to the Historically Underutilized Business Program)]; and 
(2) agrees to the terms and conditions as required by statute 
relative to the agreement between the local government and/or nonprof­
its for the purpose of certification of HUBs [historically underutilized 
businesses]. 
(f) [(g)] The agreement in subsection (e) [(f)] of this section 
must take effect immediately and contain conditions as follows: 
(1) allow for automatic certification of businesses certified 
by the local government or nonprofit organization as prescribed by the 
comptroller [commission]; 
(2) provide for the efficient updating of the comptroller 
[commission] database containing information about HUBs [his
torically underutilized businesses] and potential HUBs [historically 
underutilized businesses] as prescribed by the comptroller [commis
sion]; 
­
­
­
­
­
­
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(3) provide for a method by which the comptroller [com­
mission] may efficiently communicate with businesses certified by the 
local government or nonprofit organization; 
(4) provide those businesses with information about the 
state’s Historically Underutilized Business Program; and 
(5) require that a local government or nonprofit organiza­
tion that enters into an agreement under subsection (e) [(f)] of this sec­
tion, complete the certification of an applicant with written justification 
of its certification denial within the period established by the comptrol
ler [commission] in  its  rules for  certification. 
(g) [(h)] The  comptroller [commission] will not accept the cer­
tification of a local government or nonprofit organization that charges  
for the certification of businesses to be listed on the Historically Un­
derutilized Business List maintained by the comptroller [commission]. 
(h) [(i)] The c omptroller [commission] may terminate an 
agreement made under this section if a local government or nonprofit 
organization fails to meet the standards established by the comp
troller [commission] for certifying HUBs [historically underutilized 
businesses]. In the event of the termination of an agreement, those 
HUB’s that were certified as a result of the agreement will maintain 
their HUB status during the fiscal year in which the agreement was in 
effect. Those HUB’s who are removed from the HUB list as a result of 
the termination of an agreement with a local government or nonprofit 
organization may apply directly to the comptroller [commission] for
certification as a HUB [historically underutilized business]. 
(i) [(j)] The  comptroller [commission] will  send  all  certified 
HUBs an orientation packet including a certificate, description of certi­
fication value/significance, list of agency purchasers, and information 
regarding electronic commerce, the Texas Marketplace, and the state 
procurement process. 
(j) The certification is valid for a four-year period beginning 
on the date TPASS certified the applicant as a HUB. 
§20.18. Protests. 
An applicant may protest the comptroller’s [commission’s] denial o f
its application by filing a written protest with the comptroller [commis­
sion] within 30 days after the date the comptroller [commission] sent  
notice of the disposition to the applicant. Comptroller [Commission] 
staff will then prepare a recommendation for review by the [executive] 
director of the TPASS division of the comptroller [commission]. The 
decision of the [executive] director is final. 
§20.19. Recertification. 
[(a) The certification is valid for a four-year period beginning 
on the date the commission certified the applicant as a historically un
derutilized business.] 
[(b)] Upon expiration of the four-year period, HUBs [histori
cally underutilized business] that desires recertification must: 
(1) return a completed recertification form as provided by 
the comptroller [commission]; and 
(2) comply with the requirements specified in §20.17 
[§111.17] of this title (relating to the Certification Process) which 
apply to the recertification process. 
§20.20. Revocation. 
(a) The comptroller [commission] shall revoke the certifica­
tion of a HUB [historically underutilized business] if the c omptroller 
[commission] determines that a business does not meet the definition of 
HUB [historically underutilized business] or that the business fails to 
provide requested information in connection with a certification review 
­
­
 
 
­
­
conducted by the comptroller [commission]. The comptroller [com
mission] shall provide the business with written notice of the proposed 
revocation. Applicants have 30 days from receipt of the written no­
tice to provide written documentation stating the basis for disputing 
the grounds for revocation. The applicant shall also submit documen­
tation to address the deficiencies identified in the notice. The comp
troller [commission] shall evaluate the documentation to confirm the 
applicant’s eligibility. The comptroller [commission] shall provide the 
applicant with written notification of their c ertification status. If an ap­
plicant’s certification is revoked, the applicant may appeal to the direc
tor of the TPASS division of the comptroller [commissioners] within  
14 days of receipt of written notice of the revocation. Upon receipt 
of the applicant’s request for appeal, the director [commissioners] will  
render a decision [vote] on the a ppeal within 30 days of receipt of [pro
posed revocation at] the  written appeal [next available open meeting]. 
The decision [action] of the  director [commissioners] is  final. 
(b) If a HUB [historically underutilized business] is barred 
from participating in state contracts in accordance with [Texas] Gov­
ernment Code, § [section] 2155.077, the comptroller [commission] 
shall revoke the certification of that business for a period commensu­
rate with the debarment period. 
§20.21. Certification and Compliance Reviews. 
(a) The comptroller [commission] will conduct certification 
reviews of applicants and random compliance reviews of certified busi­
nesses by auditing them to verify the information submitted by a busi­
ness is accurate, and the business continues to meet all HUB eligibility 
requirements after certification has been granted. Certification is sub­
ject to revocation if it is determined that a business does not qualify as 
an HUB [historically underutilized business]. Certification and com­
pliance reviews of any business may be conducted upon determining a 
review is warranted. 
(b) Businesses subject to certification and compliance reviews 
must provide the comptroller [commission] with any information re­
quested to verify the certification eligibility of the business. 
(c) The [In order to be qualified, the] applicant’s business doc­
umentation shall be reviewed to substantiate the required [an appli
cant’s] level of participation and control, and must demonstrate respon­
sibility in the critical areas of the business’ operation. Eligible owners 
must be able to make independent and unilateral business decisions 
which guide the future and destiny of the business, and must be pro­
portionately responsible for the direction and management of the busi­
ness. The eligible owner’s level of participation in the business will 
be evaluated as set forth in §20.12 of the title (relating to Evaluation 
of Active Participation in the Control, Operation, and Management of 
Entities). Absentee or titular ownership by eligible owners who do not 
take an active role in controlling and participating in the business is not 
consistent with the definition of a HUB. 
(d) The business must meet [Meet] all other certification and 
compliance requirements identified in the comptroller’s [Commis­
sion’s] HUB Policies and Procedures used to determined eligibility. 
§20.22. Texas Historically Underutilized Business Certification Di­
rectory. 
The comptroller [commission] shall compile in the most cost-efficient 
format a directory of businesses certified as HUBs [historically under-
utilized businesses]. The comptroller [commission] shall update the 
directory as necessary to maintain its accuracy. The comptroller [com
mission] shall provide a copy to state agencies, local governments and 
the public on a cost recovery basis upon receipt of a written request. 
The comptroller [commission] shall provide access to the directory ei­
ther electronically or in hard copy, on CD, [floppy diskette, or on] mag­
netic tape, or other portable electronic media, depending on the needs 
­
­
­
­
­
­
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of [the] each state agency. The comptroller [commission] and  state  
agencies shall use the directory in conjunction with the comptroller’s 
[commission’s] bidders list to solicit bids from certified HUBs for state 
purchasing and public works contracts. 
§20.24. Program Review. 
The comptroller [commission] shall revise the HUB rules based on up­
dates of disparity studies conducted and prepared on behalf of the State 
of Texas. The comptroller [commission] may determine the need to re­
assess the HUB rules upon receipt of new disparity study information. 
§20.25. Memorandum of Understanding between the Governor’s Di
vision [Texas Department] of Economic Development and Tourism and 
the Comptroller [Texas Building and Procurement Commission]. 
(a) Pursuant to the [Texas] Government Code, §481.028 the 
comptroller [Texas Building and Procurement Commission] adopts the 
following Memorandum of Understanding [memorandum of under
standing] (MOU) with the Governor’s Division [Texas Department] 
of Economic Development and Tourism, under which they agree to 
cooperate in program planning and budgeting relating to procurement 
information, and certification and technical assistance to small and his­
torically underutilized businesses. 
(b) The comptroller [Texas Building and Procurement Com
mission] and t heGovernor’s Division [Texas Department] of Economic 
Development and Tourism mutually agree to the following in order to 
serve the citizens of Texas in an efficient and fiscally responsible way: 
(1) to cooperate on regional economic planning with 
Texas; 
(2) to cooperate in providing procurement information, 
certification and technical assistance to small and historically under-
utilized businesses; 
(3) to share information of mutual interest; 
(4) to develop the agreements necessary to accomplish the 
activities set forth in the MOU; and 
(5) to cooperate to encourage economic development 
within Texas. 
(c) The MOU becomes effective upon execution by authorized 
representatives of each agency and shall remain in effect until termi­
nated by either party.  
§20.26. HUB Coordinator Responsibilities. 
(a) In accordance with [Texas] Government Code, 
§2161.062(e), state agencies with biennial budgets that exceed $10 
million shall designate a staff member to serve as the Historically 
Underutilized Business (HUB) Coordinator for the agency during 
the fiscal year. The HUB coordinator will advise and assist agency 
executive directors and staff in complying with the requirements of 
this subchapter, [Chapter 111, Subchapter B of this title (relating to the 
Historically Underutilized Business Program), the Texas] Government 
Code, [§]§321.013, and §2101.011, and [the Texas] Government 
Code, Chapter 2161. 
(b) To demonstrate good faith effort, an agency shall provide 
the HUB coordinator with necessary and sufficient resources from its 
current operations and budget to effectively promote the achievement 
of all the responsibilities of the HUB coordinator. The HUB coordina­
tor will assist its agency in the development of the agency’s procure­
ment specifications, HUB subcontracting plans, and evaluation of con­
tracts for compliance. The HUB coordinator should be [identified] in  
a position [responsive role] that reports, communicates, and provides 
information directly to the agency’s executive director. To assist state 
agencies and the comptroller [commission] with HUB compliance, the 
­
­
­
duties and responsibilities of HUB coordinators include, but are not 
limited to, facilitating compliance with the agency’s good faith effort 
criteria, HUB reporting, contract administration, and marketing and 
outreach efforts for HUB participation. The comptroller [commission] 
may assist agencies, upon request, to identify other responsibilities of 
a HUB coordinator for compliance. 
§20.27. HUB Forum Programs for State Agencies. 
(a) In accordance with [Texas] Government Code, §2161.066, 
the comptroller [Commission] shall design a program of forums in 
which HUBs [historically underutilized businesses] are invited by state 
agencies to deliver technical and business presentations that demon­
strate their capability to do business with the agency: 
(1) to senior managers and procurement personnel at state 
agencies that acquire goods and services of a type supplied by the 
HUBs [historically underutilized businesses]; and 
(2) to prime contractors or vendors [contractors/vendors] 
with the state who may be subcontracting for goods and services of a 
type supplied by the HUBs [historically underutilized businesses]. 
(b) Each agency with a biennial appropriation exceeding $10 
million shall participate in the forums by sending senior managers and 
procurement personnel to attend relevant presentations. The agency 
will inform their prime contractors or vendors [contractors/vendors] 
about presentations relevant to subcontracting opportunities for HUBs 
and small businesses. The comptroller [commission] and each agency 
that has a HUB coordinator shall: 
(1) design its own forum program and model the program, 
to the extent appropriate, following the format established by the comp
troller [commission]; 
(2) sponsor presentations by HUBs at the agency offices 
unless agency facilities will not accommodate forum participants as 
determined and documented by the Agency HUB Coordinator; and 
­
(3) identify and invite HUBs to make marketing presenta­
tions on the types of goods and services they provide. 
(c) Agencies may elect to implement forums individually or 
cooperatively with other agencies. The agency’s forum programs may 
include, but are not limited to, the following initiatives: 
(1) providing marketing information that will direct HUBs 
to key staff within the agency; 
(2) requesting other state agencies to assist in the prepara­
tion and planning of the forum when necessary; 
(3) informing HUBs about potential contract opportunities 
and future awards; and 
(4) preparing an annual report of each sponsored and/or 
cosponsored forum. 
§20.28. Mentor-Protégé [Protege] Program. 
(a) In accordance with [the Texas] Government Code, § [Sec
tion] 2161.065, the comptroller [commission] shall design a Mentor-
Protégé [Protege] Program to foster long-term relationships between 
prime contractors [contractors/vendors] and Historically Underutilized 
Businesses (HUBs) and to increase the ability of HUBs to contract with 
the state or to receive subcontracts under a state contract. The objec­
tive of the Mentor-Protégé [Protege] Program is to provide professional 
guidance and support to the protégé [protege] to facilitate their devel­
opment and growth. All participation is voluntary and program fea­
tures should remain flexible so as to maximize participation. Each state 
agency with a biennial appropriation that exceeds $10 million shall im­
plement a Mentor-Protégé [Protege] Program. 
­
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(b) In efforts to design a Mentor-Protégé [Protege] Program, 
each agency, because of its unique mission and resources, is encour­
aged to implement a Mentor-Protégé [Protege] Program that considers; 
(1) the needs of protégé [protege] businesses requesting to 
be mentored; 
(2) the availability of mentors who possess unique skills, 
talents, and experience related to the mission of the agency’s program 
[Program]; and 
(3) the agency’s staff and resources. 
(c) Agencies may elect to implement Mentor-Protégé [Pro
tege] Programs individually or cooperatively with other agencies, 
and/or other public entities and private organizations, with skills, 
resources and experience in Mentor-Protégé [Protege] Programs. 
Agencies are encouraged to implement a Mentor-Protégé [Protege] 
Program to address the needs of its protégé [protege] businesses in the 
following critical areas of the state’s procurements: 
(1) construction, 
­
(2) commodities, and/or 
(3) services. 
(d) State agencies may consider, but are not limited to, the fol­
lowing factors in developing their Mentor-Protégé [Protege] Program: 
(1) develop [Develop] and implement internal procedures, 
including an application process, regarding the Mentor-Protégé [Pro­
tege] Program which identifies the eligibility criteria and the selection 
criteria for mentors and potential HUB protégé [protege] businesses; 
(2) recruit prime contractor or vendor [Recruit contrac­
tor/vendor] mentors  and protégé [proteges] to voluntarily participate 
in the program [Program]; 
(3) establish [Establish] a Mentor-Protégé [Protege] Pro­
gram objective identifying both the roles and expectations of the 
agency, mentor and the protégé [protege]; 
(4) monitor [Monitor] the progress of the mentor protégé 
[protege] relationship; 
(5) identify [Identify] key agency resources including se­
nior managers and procurement personnel to assist with the implemen­
tation of the program [Program]; [and] 
(6) encourage [Encourage] partnerships with local govern­
mental and nonprofit entities to implement a community based Men­
tor-Protégé [Protege] Program;[.] 
(7) the appropriate length of time for mentor-protégé rela
tionships to continue. As a general matter, the statewide HUB program 
recommends that such relationships be limited to four years; 
(8) explore other methods and procedures related to 
Mentor-Protégé Programs recommended in the Texas Disparity 
Study-2009; and 
(9) assess the effectiveness of their Mentor-Protégé Pro
gram by conducting periodic surveys/interviews of both mentors and 
protégés. 
(e) An agency’s Mentor-Protégé [Protege] Program must in­
clude mentor eligibility and selection criteria. In determining the eli­
gibility and selection of a mentor, state agencies may consider the fol­
lowing criteria: 
(1) whether the mentor is a registered bidder on the comp
troller’s [commission’s] Centralized Master Bidders List (CMBL); 
­
­
­
(2) whether the mentor has extensive work experience and 
can provide developmental guidance in areas that meet the needs of the 
protégé [protege], including but not limited to, business, financial, and 
personnel management; technical matters such as production, inven­
tory control and quality assurance; marketing; insurance; equipment 
and facilities; and/or other related resources; 
(3) whether the mentor is in "good standing" with the State 
of Texas and is not in violation of any state statutes, rules or governing 
policies; 
(4) whether the mentor has mentoring experience; [and] 
(5) the number of protégés that a mentor can appropriately 
assist; 
(6) [(5)] whether the mentor has a successful past work his­
tory with the agency;[.] 
(7) the amount of time a HUB has participated as a mentor 
in the program, or in other agencies’ programs; and 
(8) whether and to what extent the mentor and protégé 
businesses share management, board members, partners, employees, 
or other resources that might indicate that they are related or affiliated 
businesses. 
(f) An agency’s Mentor-Protégé [Protege] Program must in­
clude protégé [protege] eligibility and selection criteria. In determining 
the eligibility and selection of HUB protégés [proteges], state agencies 
may use the following criteria: 
(1) whether the protégé [protege] is eligible and willing to 
become certified as a HUB; 
(2) whether the protégé’s [protege’s] business has been op­
erational for at least one year; 
(3) whether the protégé [protege] is willing to participate 
with a mentoring firm and will identify the type of guidance that is 
needed for its development; 
(4) whether the protégé [protege] is in "good standing" 
with the State of Texas and is not in violation of any state statutes, 
rules or governing policies; [and] 
(5) whether the protégé [protege] is involved in a mentor­
ing relationship with another contractor; [/vendor.] 
(6) the amount of time a HUB has participated as a protégé 
in the program, or in other agencies’ programs; and 
(7) whether and to what extent the mentor and protégé 
businesses share management, board members, partners, employees, 
or other resources that might indicate that they are related or affiliated 
businesses. 
(g) The mentor and the protégé [protege] should agree on the 
nature of their involvement under the agency’s mentor/protégé [pro
tege] initiative. Each agency will monitor the process of the relation­
ship. The mentor and protégé [protege] relationship should be reduced 
to writing and that agreement may include, but is not limited to, the 
following: 
(1) identification of the developmental areas in which the 
protégé [protege] needs guidance; 
(2) the time period which the developmental guidance will 
be provided by the mentor; 
(3) name, address, phone and fax numbers, and the points 
of contact that will oversee the agreement of the mentor and protégé 
[protege]; 
­
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(4) procedure for a mentor firm to notify the protégé [pro
tege] in advance if it intends to voluntarily withdraw from the program 
or terminate the mentor-protégé [protege] relationship; 
(5) procedure for a protégé [protege] firm to notify the 
mentor in advance if it intends to terminate the mentor-protégé [pro
tege] relationship; and 
(6) a mutually agreed upon timeline to report the progress 
of the mentor-protégé [protege] relationship to the state agency. 
(h) The protégé [protege] must maintain its H UB c ertification 
status for the duration of the agreement. If a prime contractor [con
tractor/vendor] has been awarded a contract with a state agency, which 
requires a HUB subcontracting plan, and the Mentor-Protégé [Protege] 
Agreement is terminated, or the protégé’s [protege’s] HUB certification 
expires, the prime contractor [contractor/vendor] must either: 
(1) enter into a new agreement with a certified HUB pro
tégé [protege], or 
(2) comply with the requirements of this title relating to 
developing and submitting a HUB subcontracting plan. 
(i) Each agency must notify its mentors and protégés [pro
teges] that participation is voluntary. The notice must include written 
documentation that participation in the agency’s Mentor-Protégé [Pro
tege] Program is neither a guarantee for a contract opportunity nor a 
promise of business; but the program’s [Program’s] intent is to foster 
positive long-term business relationships. 
(j) State agencies may demonstrate their good faith under this 
section by submitting a supplemental letter with documentation to the 
comptroller [commission] with their HUB report [Report] or legisla­
tive appropriations request identifying the progress and testimonials of 
mentors and protégés [proteges] that participate in the agency’s pro
gram [Program]. In accordance with §20.26 [§111.26] of this title ( re­
lating to HUB Coordinator Responsibilities) the agency’s HUB coor
dinator [Coordinator] shall facilitate compliance by its agency. 
(k) Each state agency that sponsors a Mentor-Protégé [Pro
tege] Program must report that information to the comptroller [com
mission] upon completion of a signed agreement by both parties. In­
formation regarding the Mentor-Protégé [Protege] Agreement shall be 
reported to the comptroller [commission] in a form prescribed by the 
comptroller [commission] within 21 calendar days after the agreement 
has been signed. The comptroller [commission] will register that agree­
ment on the approved list of mentors and protégés [proteges]. Ap­
proved Mentor-Protégé [Protege] Agreements are valid for all state 
agencies in determining good faith effort for the particular area of sub­
contracting to be performed by the protégé [Protege] as identified in 
the HUB subcontracting plan. 
(l) The comptroller [commission] shall maintain and make 
available to state agencies all registered Mentor-Protégé [Protege] 
Agreements. The sponsoring agency shall monitor and report the 
termination of an existing Mentor-Protégé [Protege] Agreement that 
has been registered with the comptroller [commission] within 21 
calendar days. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100596 
­
­
­
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­
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­
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 475-0387 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
PART 6. TEXAS DEPARTMENT OF 
CRIMINAL JUSTICE 
CHAPTER 163. COMMUNITY JUSTICE 
ASSISTANCE DIVISION STANDARDS 
37 TAC §163.34 
The Texas Board of Criminal Justice (TBCJ) proposes amend­
ments to §163.34, Carrying of Weapons. The proposed amend­
ments are necessary to conform the rule to state and federal law. 
Jerry McGinty, Chief Financial Officer for the Texas Department 
of Criminal Justice, has determined that for each year of the first 
five years the rule will be in effect, enforcing, or administering 
the rule will not have foreseeable implications related to costs or 
revenues for state or local government. 
Mr. McGinty has also determined that, for the first five-year pe­
riod, there will not be an economic impact on persons required 
to comply with the rule. There will not be an adverse economic 
impact on small or micro businesses. Therefore, no regulatory 
flexibility analysis is required. The anticipated public benefit, as 
a result of enforcing the rule, is to ensure standards govern com­
munity supervision officers’ use of weapons. 
Comments should be directed to Melinda Hoyle Bozarth, Gen­
eral Counsel, Texas Department of Criminal Justice, P.O. Box 
13084, Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. 
Written comments from the general public should be received 
within 30 days of the publication of this rule. 
The amendments are proposed under Texas Government Code 
§509.003 and Texas Occupational Code §1701.257. 
Cross Reference to Statutes: Texas Government Code 
§492.013. 
§163.34. Carrying of Weapons. 
(a) In accordance with Texas Government Code §76.0051, a 
community supervision officer (CSO) [CSO] is authorized to carry a 
handgun or other firearm while engaged in the actual discharge of the 
officer’s duties [only] if:  
(1) The CSO [officer] possesses a current certificate of 
firearms proficiency issued by the Texas Commission on Law En­
forcement Officer Standards and Education (TCLEOSE); and 
(2) The community supervision and corrections depart
ment (CSCD) [CSCD] director grants [and the judges participating in 
the management of the CSCD grant] the authorization. 
(b) This section does not authorize a CSO to carry a firearm 
while off-duty. 
(c) The carrying of a handgun or other firearm by CSOs shall 
be done strictly in accordance with Texas Government Code §76.0051 
[76.5001] and the authorization, policy, and procedures promulgated 
­
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by the director [Director and judge(s) participating in the management 
of the CSCD] as set  forth in subsection (e)  of t his  rule [section]. 
(d) Prior to undergoing training to carry a firearm, a CSO shall 
[must] meet the following qualifications. 
(1) The CSO shall [must] be examined by a [licensed] psy­
chologist or psychiatrist licensed in the state of Texas and declared in 
writing by the psychologist or psychiatrist, using TCLEOSE approved 
forms, to be in satisfactory psychological and emotional health for the 
carrying of a weapon in the performance of the CSO’s [their] duties for 
which a certificate of firearms proficiency is sought. 
(2) The CSO shall [must] execute an instrument wherein 
the CSO acknowledges: 
(A) It [it] is unlawful for any person to possess any 
firearm or ammunition who has been convicted in any court of a crime 
punishable by imprisonment for a term exceeding one year; or who has 
been convicted of any domestic violence [any] crime, misdemeanor, or 
felony; or who has been discharged from the armed forces under dis­
honorable conditions;[, of domestic violence to possess any firearm or 
ammunition; and] 
(B) It [it] is the C SOs’ [officer’s] responsibility to im­
mediately inform their [his] supervisor and the CSCD director of any 
arrest, charges, or conviction related to such crimes; and[.] 
(C) The CSO has never been convicted in any court of a 
crime punishable by imprisonment for a term exceeding one year; has 
never been convicted of any domestic violence crime, misdemeanor, 
or felony; or has never been discharged from the armed forces under 
dishonorable conditions. 
(e)  Each CSCD that elects to authorize certain, or all, of its 
CSOs to carry firearms in accordance with the foregoing requirements 
shall [must] adopt written policies and procedures defining which of its 
CSOs [officers] have  authority to carry fi rearms and the limitations that 
apply to their carrying and use of firearms. The CSCDs shall submit 
[Such] written policies and procedures for review [shall be submitted] 
by the Texas Department of Criminal Justice Community Justice As­
sistance Division (TDCJ CJAD) director. The policies and procedures 
shall [CSCD to CJAD and] specify: 
(1) The [the] firearm training and qualification require­
ments; 
(2) The [the] handling, use, and  storage of  firearms; 
(3) The [the] types of firearms authorized; and[,] 
(4) The [the] process for reporting and investigating [in
vestigation of] incidents related to the possession or use of firearms by 
the CSOs. 
(f) Each CSCD that elects to authorize CSOs to carry or use 
[utilize] less than lethal weapons, such as [(]aerosol sprays, chemical 
agents, restraining devices, or stun guns, shall [etc) must] adopt writ­
ten policies and procedures defining which of its CSOs [officers] have  
authority to carry  such weapons [same] and the limitations that apply 
to their carrying and use. The CSCDs shall submit [Such] written poli­
cies and procedures [shall be submitted] for review [and approval] by  
the TDCJ CJAD [TDCJ-CJAD] director. The policies and procedures 
shall specify: 
(1) The [the] training, qualification, and certification re­
quirements; 
(2) The [the] handling, use, and storage of the particular 
weapons and devices involved; 
­
(3) The [the] types and relevant specifications that apply to 
the less than lethal weapons that are authorized; and[,] 
(4) The [the] process for reporting and investigating [inves­
tigation of] incidents related to the possession or use of less than lethal 
weapons, such as [(]aerosol sprays, restraining devices, or [devises,] 
stun guns[, etc)]. 
(g) CSCDs that elect not to authorize CSOs to carry firearms 
or use less than lethal weapons in the performance of their duties shall 
adopt a written policy statement disallowing such practices, as appli­
cable. Each new CSO [officer hired] shall be notified of these policies 
prior to an offer of employment by the CSCD. 
(h) Requirements of the Texas Commission on Law Enforce­
ment Officer Standards and Education. [(TCLEOSE)] 
(1) The CSOs authorized by the CSCD to make application 
to the TCLEOSE for certification in firearms proficiency in accordance 
with the above provisions shall use [must utilize] TCLEOSE approved 
forms and provide copies to the TDCJ CJAD [both TDCJ-CJAD] and  
the CSCD. 
(2) CSCDs shall conduct a comprehensive background 
check on all CSOs seeking firearms certification. 
(3) CSCDs shall maintain records of background informa­
tion obtained on all CSOs seeking firearms certification. 
(4) CSCDs shall maintain records of annually required re-
qualification on all CSOs obtaining firearms certification. 
(5) CSCDs shall notify the TCLEOSE if a CSO’s authority 
to carry a firearm is rescinded. 
(6)  CSCDs a uthorizing CSOs to carry firearms shall notify 
the TCLEOSE of the name, address, telephone, and fax numbers of the 
CSCD director [Director]. 
(7)  Each CSCD shall a llow the TCLEOSE and other law 
enforcement agencies access to records pertaining to firearms for au­
diting and investigation purposes. 
(i) Community Supervision Officer [CSOs] Training a nd  
Qualification Requirements. 
(1) CSOs [No CSO] shall  not be granted permission to 
carry a firearm in the performance of their duties unless that CSO 
[officer] has completed a firearms training program approved by the 
TCLEOSE and has been issued a certificate of firearms proficiency 
by the TCLEOSE as provided in subsection (a) of this rule [section]. 
The firearms training program shall be completed within six months 
after obtaining the TCLEOSE psychological release as required in 
subsection (d)(1) of this rule. 
(2) Firearms training provided to CSOs shall be designed 
to prepare the [such] CSOs to carry such weapons while [in the context 
of] conducting field visits, participating in community based criminal 
justice initiatives with law enforcement agencies, and in dealing with 
the safety and self-defense considerations related to such activities. 
(3) CSO qualification of weapons usage, a periodic profi
ciency test, and documentation of training shall be completed in the 
presence of a TCLEOSE approved instructor [done] on a yearly basis 
in addition to the required TCLEOSE certificate of firearms proficiency. 
(4) Specific firearms and other weapons training course 
guidelines and recommendations shall be published in the TDCJ 
CJAD [TDCJ-CJAD] Weapons Procedures Guidebook [as amended 
from time to time]. 
­
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(j) Ownership, Inspection, and Maintenance. [Handling, Use, 
and Storage of Firearms] 
(1) CSOs authorized to carry weapons shall provide their 
own weapons. 
(2) CSCDs shall appoint an individual within the [their] de­
partment to be responsible for yearly inspection and maintenance pro­
grams for firearms used by CSOs. 
(k) Types of Firearms Authorized. 
(1) CSOs are authorized to carry the following weapons: 
(A) Double action revolvers [Action Revolvers]; or 
(B) Semi-automatic pistols [Pistols]. 
(2) Barrel length of weapon shall [must] be between  two 
and five inches [2" to 5"]. 
(3) Approved cartridges shall be: 
(A) 9mm caliber [Luger (9x19)]; 
(B) .38 Special; 
(C) .357 Magnum; 
(D) .357 Sig; 
(E) .40 caliber [Smith and Wesson]; 
(F) 10mm caliber [10 mm Auto]; 
(G) .45 caliber; or [Auto;] 
(H) .380 caliber. [Auto] 
(4) Ammunition. All carried ammunition shall [will] be  
factory original loads of bullet weight between 85 and 230 grains, per 
Sporting Arms Ammunition Manufacturer Institute (SAAMI) Guide­
lines. 
(l) Reports to the Texas Department of Criminal Justice Com
munity Justice Assistance Division. [TDCJ-CJAD] 
(1) Each CSCD shall have a written Use of Force policy 
and a written procedure for reporting and investigating each incident 
where a firearm or less than lethal weapon is discharged, used, [utilized] 
or drawn on an individual. The term "to draw" means to unholster 
a firearm in preparation for use in [and/or as] self-defense against a 
perceived threat. 
(2) Such procedure shall include: 
(A) Notification [notification] of incidents;  
(B) Procedures [procedures] for interaction with out­
side entities, such as [(i.e.,] local law enforcement[,] and media[)]; 
(C) Internal [internal] investigation procedures; and 
(D) Employee [employee] support components. 
(3) Notification of Incidents to the Texas Department 
of Criminal Justice Emergency [Justice-Emergency] Action Center 
(EAC) [(TDCJ-EAC)]. Serious incidents, such as a CSO’s drawing 
of a firearm on an individual or the unauthorized use of a less than 
lethal weapon by a CSO [an officer], shall be promptly reported to the 
EAC (936) 437-6600 [TDCJ-EAC (936) 437-1448] and in all events 
within 24 hours of the incident. Incidents involving the discharge of 
a firearm [a CSOs shooting of an individual] shall be reported to the 
EAC [TDCJ-EAC] immediately, if possible, and in all circumstances 
within three hours of occurrence. A preliminary written report of each 
of the above-described incidents shall be sent to the TDCJ CJAD 
[CJAD] within ten days of the occurrence. 
­
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100572 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (936) 437-6003 
37 TAC §163.46 
The Texas Board of Criminal Justice proposes amendments 
to §163.46, Allocation Formula for Community Corrections 
Program. The proposed amendments are necessary to clarify 
the existing procedures. 
Jerry McGinty, Chief Financial Officer for the Texas Department 
of Criminal Justice, has determined that for each year of the first 
five years the rule will be in effect, enforcing, or administering 
the rule will not have foreseeable implications related to costs or 
revenues for state or local government. 
Mr. McGinty has also determined that, for the first five-year pe­
riod, there will not be an economic impact on persons required 
to comply with the rule. There will not be an adverse economic 
impact on small or micro businesses. Therefore, no regulatory 
flexibility analysis is required. The anticipated public benefit, as a 
result of enforcing the rule, is to ensure decreases in community 
corrections program funding do not have an adverse economic 
impact on community supervision and corrections departments. 
Comments should be directed to Melinda Hoyle Bozarth, Gen­
eral Counsel, Texas Department of Criminal Justice, P.O. Box 
13084, Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. 
Written comments from the general public should be received 
within 30 days of the publication of this proposal. 
The amendments are proposed under Texas Government Code 
§509.011. 
Cross Reference to Statutes: Texas Government Code 
§509.003. 
§163.46. Allocation Formula for Community Corrections Program. 
[(a) Purpose. The Texas Government Code §509.011(f), gives 
the Texas Board of Criminal Justice (TBCJ) discretion to adopt a policy 
limiting the percentage of benefit or loss that may be realized by a 
CSCD as a result of the Community Corrections Program allocation 
formula.] 
[(b)] [Loss Limits.] Assuming  sufficient [adequate] appropri­
ations, no community supervision and corrections department (CSCD) 
[CSCD] may incur a funding decrease of more than 5.0% from the 
previous fiscal year for community corrections program funding. An  
upper change limit shall be determined based upon [by] available fund­
ing and the size and number of CSCDs [departments] that reach the loss 
[decrease] limit. If appropriations are insufficient so that [inadequate to 
maintain] the 5.0% loss [decrease] limit must be increased, all  CSCD  
allocations shall [will] be reduced proportionately from the previous 
year’s allocations. 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100576 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (936) 437-6003 
♦ ♦ ♦ 
CHAPTER 195. PAROLE 
37 TAC §195.61 
The Texas Board of Criminal Justice proposes amendments 
to §195.61, concerning the method of payment for parole su­
pervision and administrative fees assessed against offenders 
under supervision of the Texas Department of Criminal Justice 
(TDCJ) Parole Division. The proposed amendments add an­
other method for collecting the fee contingent upon the approval 
of the TDCJ. 
Jerry McGinty, Chief Financial Officer for the TDCJ, has deter­
mined that for each year of the first five years the rule will be in 
effect, enforcing or administering the rule will not have foresee­
able implications related to costs or revenues for state or local 
government. 
Mr. McGinty has also determined that for each year of the first 
five-year period, there will not be an economic impact on persons 
required to comply with the rule. There will not be an adverse 
economic impact on small or micro businesses. Therefore, no 
regulatory flexibility analysis is required. The anticipated public 
benefit, as a result of enforcing the rule, is to have offenders pay 
a fee for the costs of their supervision. 
Comments should be directed to Melinda Hoyle Bozarth, Gen­
eral Counsel, Texas Department of Criminal Justice, P.O. Box 
13084, Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. 
Written comments from the general public should be received 
within 30 days of the publication of this proposal. 
The amendments are proposed under Texas Government Code 
§508.182. 
Cross Reference to Statutes: Texas Government Code 
§492.013; Texas Code of Criminal Procedure art. 42.037. 
§195.61. Method of Payment for Parole Supervision and Administra­
tive Fees. 
The Parole Division shall collect all parole supervision and other ad­
ministrative fees from offenders released on parole or mandatory su­
pervision required to pay  such  fees. The method of payment required 
of such offenders shall be in the form of a money order or certified 
cashier’s check payable to the Texas Department of Criminal Justice 
or electronic means approved by the department. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 14, 
2011. 
TRD-201100574 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (936) 437-6003 
37 TAC §§195.71 - 195.78 
The Texas Board of Criminal Justice proposes amendments to 
§§195.71 - 195.78, concerning drug and alcohol testing of of­
fenders under supervision of the Texas Department of Criminal 
Justice (TDCJ) Parole Division. The proposed amendments are 
non-substantive and clarify the current procedures. 
Jerry McGinty, Chief Financial Officer, has determined that for 
each year of the first five years the rule will be in effect, enforcing 
or administering the rule will not have foreseeable implications 
related to costs or revenues for state or local government. 
Mr. McGinty has also determined that for each year of the first 
five-year period, there will not be an economic impact on persons 
required to comply with the rule. There will not be an adverse 
economic impact on small or micro businesses. Therefore, no 
regulatory flexibility analysis is required. The anticipated public 
benefit, as a result of enforcing the rule, is to detect an offender’s 
illegal drug use or alcohol use while on supervision. 
Comments should be directed to Melinda Hoyle Bozarth, Gen­
eral Counsel, Texas Department of Criminal Justice, P.O. Box 
13084, Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. 
Written comments from the general public should be received 
within 30 days of the publication of this proposal. 
The amendments are proposed under Texas Government Code 
§508.184. 
Cross Reference to Statutes: Texas Government Code 
§492.013. 
§195.71. Drug and Alcohol Testing [for Controlled Substances]. 
A parole panel may require as a condition of parole or mandatory super­
vision that releasees submit to drug and alcohol testing. The [a program 
of testing for controlled substances. Sections 195.72-195.78 of this ti­
tle (relating to Parole) describe the] Parole Division’s implementation 
of such testing is described in 37 Texas Administrative Code §§195.72 
- 195.78. 
§195.72. Admission of Use Form. 
(a) Releasees subject to drug and alcohol testing shall be given 
an opportunity to admit to the use [usage] of  drugs or alcohol [illicit 
substances] and  may waive the testing requirement. Releasees shall 
be informed verbally and in writing that admission of drug or alco
hol use [illicit substance usage] or  the detection of use of those [illicit] 
substances through testing may result in additional sanctions, includ
ing [to include] revocation. Based on resource availability and releasee 
compliance, parole officers shall [will] attempt to secure treatment and 
counseling services for releasees who have used drugs or alcohol [us­
ing illicit substances]. A releasee, who admits to the use of drugs or 
alcohol, shall [Releasees will] acknowledge this fact [in writing] by  
signing [their name to] an Admission of Use [admission of use] form.  
(b) The Admission of Use [admission of use] form shall [will 
also] contain a provision that the releasee authorized the release of [per
­
­
­
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mits] the results of testing or the admission of use [to be provided] to
appropriate treatment providers for the sole purpose of providing ade­
quate treatment and counseling services.  Testing and  admission of use
information shall be treated as confidential [client] information except 
in circumstances described previously and permitted by the releasee by 
signed authorization [signing the appropriate permission form] on  the
Admission of Use [admission of use] form.  
§195.73. Drug and Alcohol Tests. 
Releasees shall be tested for the major drugs of abuse and alcohol in 
 
 
 
any combination deemed appropriate by the parole officer. The major 
drugs of abuse include, but are not limited to[,] amphetamines, barbi­
turates, cocaine, marijuana, and opiates. A periodic evaluation shall 
determine the need [necessity] to change testing patterns and the drugs 
identified for testing [illicit substances to be tested for]. All testing shall 
be completed in accordance with the manufacturer’s test instructions. 
§195.74. Training. 
Staff shall be [All testing shall be conducted by staff] trained to com­
petently and accurately test specimens [utilize] and interpret the test 
results [testing equipment and supplies available]. 
§195.75. Chain of Custody. 
The Parole Division shall document the chain of custody when submit
ting specimens for confirmation testing. In addition: 
(1) [(a)] Collection of the [It must be assured that the urine] 
specimen shall be observed and analyzed in the presence of the releasee 
[was voided by the offender] being supervised. The specimen shall be 
accurately labeled. [This has ramifications of adequate witness and se
curity of specimen containment. Accurate labeling of samples is criti
cal.] 
(2) [(b)] Samples shall not be [The voided sample must not 
have been] tampered with prior to analysis or confirmation testing [pro
cedures]. 
(3) Samples not sent for confirmation testing shall be prop
erly discarded by the offender submitting the specimen. 
(4) [(c)] When the [Where] transfer of a specimen is re
quired, the specimen shall [specimens are called for, samples must] 
remain secured and refrigerated or stored in accordance with the man
ufacturer’s instructions if the [be kept under refrigeration when] anal­
ysis [time] is delayed. 
(5) [(d)] The analysis procedure shall use [used must uti
lize] quality control measures that withstand expert [bear up under the] 
scrutiny [of expert critique]. Suppliers [The supplier] of equipment or 
testing supplies must be able to provide oversight personnel with tech­
nical data on the functions and limitations of their products [abilities 
and restrictions of its instrumentation]. 
§195.76. Safety. 
The Parole Division shall develop adequate infection control and safety 
precautions in the administration of the drug and alcohol testing pro­
gram. 
§195.77. Data Collection. 
The Parole Division shall collect [provide for] data [collection] for  sta­
tistical analysis and evaluation of the drug and alcohol testing program. 
§195.78. Procedural Manual. 
The Parole Division shall develop a procedural manual for drug and al
cohol testing that incorporates the [policy] requirements as described in 
37 Texas Administrative Code §§195.71 - 195.77 [of the Texas Board 
of Criminal Justice]. 
­
­
­
­
­
­
­
­
­
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100571 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (936) 437-6003 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 
PART 2. DEPARTMENT OF ASSISTIVE 
AND REHABILITATIVE SERVICES 
CHAPTER 108. DIVISION FOR EARLY 
CHILDHOOD INTERVENTION SERVICES 
The Texas Health and Human Services Commission (HHSC), 
on behalf of the Texas Department of Assistive and Rehabilita­
tive Services (DARS), proposes amendments, new rules, and re­
peals to the DARS rules in Title 40, Part 2, Chapter 108, Division 
for Early Childhood Intervention Services. This proposal amends 
Subchapter D, General Provisions for Case Management Ser­
vices for Infants and Toddlers with Developmental Disabilities, 
repeals all of Subchapter E, Developmental Rehabilitation Ser­
vices, and adds a new Subchapter E, Specialized Skills Train­
ing. DARS proposes the repeal of §§108.401, 108.407, 108.413, 
and 108.415; the amendment of §§108.403, 108.405, 108.409, 
and 108.411; new §§108.404, 108.406, 108.407, 108.415, and 
108.417; the repeal and replacement of §§108.501, 108.503, 
and 108.505 and new §108.507, concerning Division for Early 
Childhood Intervention Services. 
Specifically, DARS proposes to re-title Subchapter D as Case 
Management for Infants and Toddlers with Developmental Dis­
abilities. DARS also proposes amendments and repeals to the 
following provisions of Subchapter D: repeal §108.401, Intro­
duction, to remove language that is redundant or inconsistent 
with the Medicaid state plan; amend §108.403, Definitions, by 
removing duplicative definitions and clarifying others; add new 
§108.404, Recipient Eligibility for Early Childhood Intervention 
(ECI) Case Management Services, to relocate information on 
eligibility criteria from §108.407, which is being simultaneously 
proposed for repeal and replacement; amend §108.405, Reim­
bursable Services, by updating language for consistency with 
the Medicaid state plan and re-titling as Case Management Ser­
vices; add new §108.406, Parent Refusal, to add procedures 
for when parents refuse case management; repeal §108.407, 
Recipient Eligibility for Early Childhood Intervention (ECI) Case 
Management Services, to remove language that is duplicative of 
language in Subchapter A (relating to Early Childhood Interven­
tion Service Delivery), and replace it with a new §108.407, Med­
icaid Service Limitations, to relocate information from §108.405; 
amend §108.409, Conditions for Case Management Provider 
Participation, by removing language that is duplicative of other 
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applicable laws and re-titling as Conditions for Case Manage­
ment Provider Agency Participation; amend §108.411, Qualified 
Personnel, by updating terminology from "case managers" to 
"service coordinators", specifying a contractor’s responsibilities 
related to service coordinators, and re-titling as Assignment of 
Service Coordinator; repeal §108.413, Retention of Records, to 
remove language that is duplicative of language in Subchapter 
B (relating to Procedural Safeguards and Due Process Proce­
dures); repeal §108.415, Provider Records, to remove records 
requirements that are not specific to case management services, 
and replace it with new §108.415, Documentation, to clarify doc­
umentation requirements specific to case management services; 
and add new §108.417, Due Process, to clarify family rights. 
DARS further proposes to add the following new rules in new 
Subchapter E, Specialized Skills Training: §108.501, Special­
ized Skills Training (Developmental Services), to describe the 
criteria for authorization and delivery of specialized skills train­
ing and the associated documentation requirements; §108.503, 
Recipient Eligibility, to describe the eligibility requirements for a 
child to receive specialized skill training; §108.505, Conditions 
for Provider Participation, to describe criteria for a provider to 
be reimbursed for the delivery of specialized skills training; and 
§108.507, Due Process, to clarify family rights. 
DARS additionally proposes to repeal the following subchapter 
and sections in Title 40, Chapter 108: Subchapter E, Devel­
opmental Rehabilitation Services, §108.501, Reimbursable Ser­
vices; §108.503, Recipient Eligibility for Services Funded by the 
Developmental Rehabilitation Services Program; and §108.505, 
Conditions for Provider Participation in the Developmental Re­
habilitation Services Program. 
The proposed rule changes are authorized by the Texas Hu­
man Resources Code, Chapters 73 and 117; and the Individuals 
with Disabilities Education Act, as amended, 20 U.S.C. §1400 
et seq. and its implementing regulations, 34 C.F.R. Part 303, as 
amended. 
Ellen Baker, Acting DARS Chief Financial Officer, has deter­
mined that for each year of the first five years that the proposed 
amendments and new rules will be in effect, there are no fore­
seeable fiscal implications for state or local governments costs 
or  revenues as a result of enforcing or administering the amend­
ments and new rules. 
Ms. Baker also has determined that for each year of the first five 
years the proposed amendments, new rules, and repeals will be 
in effect, the public benefit anticipated as a result of enforcing 
the changes will be improved quality of the Medicaid services 
delivered to families resulting from clearer communication of re­
quirements to contractors and increased information available to 
families concerning their rights to services. Ms. Baker has also 
determined that there is no probable economic cost to persons 
who are required to comply with the proposed amendments and 
new rules. 
Further, in accordance with Texas Government Code, 
§2001.022, Ms. Baker has determined that the proposed 
amendments, new rules, and repeals will not affect a local econ­
omy, and, therefore, no local employment impact statement is 
required. Finally, Ms. Baker has determined that the proposed 
amendments, new rules, and repeals will have no adverse 
economic effect on small businesses or micro-businesses. 
Written comments on the proposed amendments, new rules, and 
repeals may be submitted within 60 days of publication of this 
proposal in the Texas Register to Nancy Mikulencak, Rules Co­
ordinator, Texas Department of Assistive and Rehabilitative Ser­
vices, 4800 North Lamar Boulevard, Suite 200, Austin, Texas 
78756 or electronically to Nancy.Mikulencak@dars.state.tx.us. 
SUBCHAPTER D. GENERAL PROVISIONS 
FOR CASE MANAGEMENT SERVICES 
FOR INFANTS AND TODDLERS WITH 
DEVELOPMENTAL DISABILITIES 
40 TAC §§108.401, 108.407, 108.413, 108.415 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Department of Assistive and Rehabilitative Services or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
The repeals are proposed pursuant to HHSC’s statutory rule-
making authority under Texas Government Code, Chapter 531, 
§531.0055(e), which provides the Executive Commissioner of 
the Texas Health and Human Services Commission with the au­
thority to promulgate rules for the operation and provision of 
health and human services by health and human services agen­
cies. 
No other statute, article, or code is affected by this proposal.  
§108.401. Introduction. 
§108.407. Recipient Eligibility for Early Childhood Intervention 
(ECI) Case Management Services. 
§108.413. Retention of Records. 
§108.415. Provider Records 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 14, 
2011. 
TRD-201100587 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 424-4050 
SUBCHAPTER D. CASE MANAGEMENT 
FOR INFANTS AND TODDLERS WITH 
DEVELOPMENTAL DISABILITIES 
40 TAC §§108.403 - 108.407, 108.409, 108.411, 108.415, 
108.417 
The amendments and new rules are proposed pursuant to 
HHSC’s statutory rulemaking authority under Texas Govern­
ment Code, Chapter 531, §531.0055(e), which provides the 
Executive Commissioner of the Texas Health and Human Ser­
vices Commission with the authority to promulgate rules for the 
operation and provision of health and human services by health 
and human services agencies. 
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§108.403. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise: 
[(1) Assessment--The ongoing procedures used by appro­
priate qualified personnel throughout the period of a child’s eligibility 
to identify:] 
[(A) the child’s unique needs and strengths;] 
[(B) the family’s strengths and needs related to their 
child’s development; and] 
[(C) the nature and extent of intervention services 
needed by the child and the family in order to assess subparagraphs 
(A) and (B) of this paragraph.] 
[(2) Caregiver--A person, such as a parent, foster parent, 
grandparent, child-care worker, who has responsibilities for the care of 
a child.] 
(1) [(3)] Case management--In compliance with §108.405 
of this subchapter (relating to Case Management Services), case man­
agement means services [Services] provided to assist an eligible child 
and their family [individuals] in gaining access to the rights and proce­
dural safeguards under the Individuals with Disabilities Education Act, 
Part C, and to needed medical, social, educational, developmental, and 
other appropriate services. 
[(4) Case manager (service coordinator)--An Early Child­
hood Intervention (ECI) local program staff person who is assigned to 
a child and family, who is the single contact point for families, and who 
is responsible for assisting and empowering families in accessing ser­
vices and coordinating those services.] 
[(5) Developmental delay--A significant variation in nor­
mal development in one or more of the following areas as measured 
and determined by appropriate diagnostic instruments and procedures 
by an interdisciplinary team and by informed clinical opinion: cogni­
tive development; physical development, including vision and hearing, 
gross and fine motor skills, and nutrition status; communication devel­
opment; social and emotional development; and adaptive development 
or self-help skills.] 
(2) [(6)] Developmental disability--Children from birth to 
age three who have substantial developmental delay or specific con­
genital or acquired conditions with a high probability of resulting in 
developmental disabilities if services are not provided. 
(3) Monitoring and reassessment--Activities and contacts 
as described in §108.405 of this subchapter (relating to Case Manage­
ment Services) that are necessary to ensure that the individualized fam­
ily service plan (IFSP), as defined in §108.17 of this chapter (relating to 
Individualized Family Service Plan (IFSP)), is effectively implemented 
and that the planned services adequately address the needs of the child. 
(4) Service coordinator--An employee of an ECI contrac­
tor who meets the criteria described in Subchapter C of this chapter 
(relating to Early Childhood Intervention Staff Qualifications). 
[(7) ECI--The Texas Early Childhood Intervention Pro­
gram.] 
[(8) Individualized Family Service Plan (IFSP)--A written 
plan, developed by the interdisciplinary team, based on all assessment 
and evaluation information and including the family’s description of 
their strengths and needs, which outlines the intervention services for 
the child and the child’s family.] 
[(9) Monitoring--Periodic tracking, observation and follow 
up to ensure that services have been delivered, that services have been 
delivered on a timely basis, and that the services are addressing the 
clients’ needs. Monitoring and follow up activities are conducted as 
needed and are documented in the child’s case folder.] 
[(10) Needs assessment--The needs assessment is con­
ducted and documented by the case manager in conjunction with the 
Medicaid client’s family. The documentation lists medical, social, 
nutritional, educational, developmental, and other appropriate needs 
of the Medicaid client. Individuals found not to be eligible for early 
intervention services, or whose families choose not to enroll in early 
intervention services are to be referred to any appropriate alternative 
care or services.] 
[(11) Plan of care--Information gathered from the compre­
hensive needs assessment is incorporated into an Individualized Fam­
ily Service Plan of care (IFSP). With family consent, family concerns, 
priorities and resources are identified and documented in the plan. The 
plan summarizes assessment results, includes the services necessary to 
enhance the development of the child and the capacity of the family to 
meet the child’s unique needs, and must be coordinated with other ser­
vice providers involved in delivery of services to the child and family.] 
[(12) Reassessment and Transition Planning--A reassess­
ment of the client’s progress and needs is conducted at least every six 
months. The case manager documents the reassessment in the client’s 
case folder. At reassessment the case manager will determine if modifi ­
cations to the service plan are necessary and if the level of involvement 
by the case manager should be adjusted. When services are no longer 
needed, or the child no longer qualifies for services, the case manager 
facilitates the planning, coordination, and transition to other appropri­
ate care.] 
[(13) Service coordination--Through linkage, coordina­
tion, facilitation, assistance, anticipatory guidance, and the provision 
of information about the child’s medical needs to other health care 
providers, the case manager ensures the recipient’s access to the care, 
resources and services to meet the client’s needs. The case manager 
may assist the family in making applications for services, confirm 
service delivery dates with ECI staff, providers and supports, and 
assist the family with scheduling needs. The case manager assists the 
family in taking responsibility for ensuring that services are performed, 
and works with medical providers, ECI staff, and other community 
resources to coordinate care.] 
(5) [(14)] Texas Health Steps--The name adopted by the 
State of Texas for the federally mandated Early and Periodic Screening, 
Diagnosis and Treatment (EPSDT) program. [It includes the State’s 
Comprehensive Care Program extension to EPSDT.] 
[(15) Time and Financial Information (TAFI)--A combined 
cost report and time study report, collected quarterly from providers.] 
§108.404. Recipient Eligibility for Early Childhood Intervention 
(ECI) Case Management Services. 
In order to receive ECI case management services, the recipient must 
meet the criteria established in §108.7 of this chapter (relating to Client 
Eligibility), have an identified need for case management, and agree to 
receive services. 
§108.405. Case Management [Reimbursable] Services. 
(a) Case management means services provided to assist an el­
igible child and their family in gaining access to the rights and proce­
dural safeguards under Part C, and to needed medical, social, educa­
tional, developmental, and other appropriate services. Case manage­
ment includes: 
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(1) coordinating the performance of evaluations and 
assessments; 
(2) facilitating and participating in the development, 
review, and evaluation of the individualized family service plan as 
defined in §108.17 of this chapter (relating to Individualized Family 
Service Plan (IFSP)) which is based upon the child’s applicable history, 
the parent’s input, and the results of all evaluations and assessments; 
(3) assisting families in identifying available service 
providers and making appropriate referrals to obtain services from 
medical, social, and educational providers to address identified needs 
and achieve goals specified in the IFSP; 
(4) following up with families to assist the child with 
timely access to services, discuss the disposition of the referral with 
the family, and determine if the services have met the child’s needs; 
(5) monitoring and reassessment of the delivery of and ef­
fectiveness of services through contacts with the child, family mem­
bers, service providers, or other entities or individuals and conducted 
as frequently as necessary and at least once every six months to deter­
mine if: 
(A) services are being provided in accordance with the 
child’s IFSP; 
(B) services are adequate; and 
(C) when the child has new needs or there are changes 
in the needs of the child, the IFSP and service arrangements are adjusted 
to address the identified needs. 
(6) informing families of the availability of advocacy ser­
vices; 
(7) coordinating with medical and other health providers; 
(8) facilitating the child’s transition to preschool or other 
appropriate services; and 
(9) documenting, in accordance with §108.415 of this sub­
chapter (relating to Documentation), all case management activities, 
the child and family response to case management, whether the child 
and family have declined any services in the plan, and coordination 
with other case management providers. 
[(a) Targeted Case management services are reimbursable to 
Medicaid providers who meet the conditions for provider participation 
as specified in §108.409 of this subchapter (relating to Conditions for 
Case Management Provider Participation). Reimbursable case man­
agement services include contacts with the child’s caregiver on behalf 
of the child, or with other service providers or professionals on behalf 
of the child, for the purpose of assisting that child in gaining access to 
needed medical, social, educational, developmental, and other appro­
priate services.] 
(b) Case management may be delivered face to face or by tele­
phone. [Case management services are not reimbursable as Medicaid 
services when another payor is liable for payment or if case manage­
ment services are associated with the proper and efficient administra­
tion of the state plan. Case management services associated with the 
following are not payable as optional targeted case management ser­
vices under Medicaid:] 
(1) Contacts are billable to Medicaid when the interaction 
is directly with the child, and/or the child’s parent as defined in 20 
U.S.C. §1401. [Medicaid eligibility determinations and redetermina­
tions;] 
(2) Contacts may be made with other individuals when di­
rectly related to identifying the eligible child’s needs, helping the eli­
gible child access services, identifying needs and supports to assist the 
eligible child in obtaining services, providing the service coordinator 
with useful feedback, and alerting the service coordinator to changes in 
the eligible child’s needs. These contacts must be documented in the 
child’s record but are not separately billable to Medicaid. [Medicaid 
eligibility intake processing;] 
[(3) Medicaid preadmission screening;] 
[(4) Prior authorization for Medicaid services;] 
[(5) Required Medicaid utilization review;] 
[(6) Texas Health Steps program administration;] 
[(7) Medicaid "lock-in" provided for under the Social Se­
curity Act, §1915(a);] 
[(8) Services that are an integral or inseparable part of an­
other Medicaid service;] 
[(9) Outreach activities that are designed to locate individ­
uals who are potentially eligible for Medicaid; and] 
[(10) Any medical evaluation, examination, or treatment 
billable as a distinct Medicaid-covered benefit. However, referral ar­
rangements and staff consultation for such services are reimbursable as 
case management services.] 
§108.406. Parent Refusal. 
(a) A parent may refuse case management provided by the ECI 
contractor. If the parent refuses case management activities, the service 
coordinator must: 
(1) document the parent’s choice in the child’s record; 
(2) provide the IDEA Part C required services during the 
pre-enrollment period, including scheduling and coordinating screen­
ings, evaluations, and assessments; 
(3) coordinate the development, review, and evaluation of 
the Individualized Family Service Plan (IFSP), including any reviews, 
revisions, and the annual IFSP; and 
(4) provide and obtain all the accompanying required no­
tices and consents. 
(b) When the parent refuses case management services, the 
ECI contractor must not submit a claim for case management to Med­
icaid. 
§108.407. Medicaid Service Limitations. 
Case management services are not reimbursable as Medicaid services 
when another payor is liable for payment or if case management ser­
vices are associated with the proper and efficient administration of the 
state plan. Case management services associated with the following 
are not payable as optional targeted case management services under 
Medicaid: 
(1) Medicaid eligibility determinations and redetermina­
tions; 
(2) Medicaid eligibility intake processing; 
(3) Medicaid preadmission screening; 
(4) prior authorization for Medicaid services; 
(5) required Medicaid utilization review; 
(6) Texas Health Steps program administration; 
(7) Medicaid "lock-in" provided for under the Social Secu­
rity Act, §1915(a); 
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(8) services that are an integral or inseparable part of an
other Medicaid service; 
(9) outreach activities that are designed to locate individu
als who are potentially eligible for Medicaid; and 
(10) any medical evaluation, examination, or treatment 
billable as a distinct Medicaid-covered benefit. However, referral 
arrangements and staff consultation for such services are reimbursable 
as case management services. 
§108.409. Conditions for Case Management Provider Agency Par­
ticipation. 
In order to be reimbursed for [Early Childhood Intervention (ECI)] ser­
vices [as] specified in §108.405 of this subchapter (relating to Case 
Management Service [Reimbursable Services]), a provider must: 
(1) be an Early Childhood Intervention contractor of the 
Department of Assistive and Rehabilitative Services [certified by the 
Texas ECI program as meeting the standards for service providers es­
tablished by the Texas Early Childhood Intervention Program Services, 
as specified in this chapter]; 
(2) comply with all applicable federal and state laws and 
regulations governing the services provided; 
(3) ensure that services are provided by [appropriately] 
qualified staff as specified in Subchapter C of this chapter (relating to 
Early Childhood Intervention Staff Qualifications); and [§108.411 of 
this subchapter (relating to Qualified Personnel);] 
(4) be responsible for the service coordinator’s compliance 
with this subchapter. [enrolled and approved for participation as a 
provider in the Texas Medical Assistance (Medicaid) Program;] 
[(5) sign a written provider agreement with ECI or its de
signee;] 
[(6) comply with the terms of the provider agreement and 
all requirements of the Texas Medical Assistance Program, including 
regulations, rules, handbooks, standards, and guidelines published by 
ECI or its designee; and] 
[(7) bill for services covered by the Texas Medical Assis­
tance Program in the manner and format prescribed by ECI or its de
signee.] 
§108.411. Assignment of Service Coordinator [Qualified Personnel]. 
(a) Early Childhood Intervention (ECI) case management ser­
vices must be provided by service coordinators [case managers] who  
meet the educational and work experience requirements, commensu­
rate with their job responsibilities, as specified in Subchapter C of this 
chapter (relating to Early Childhood Intervention Staff Qualifications) 
[§108.407 of this subchapter (relating to Recipient Eligibility for Early 
Childhood Intervention (ECI) Case Management Services); staff qual
ifications standards developed by the Department; and who have also 
completed the ECI Case Management Curriculum]. 
(b) The ECI contractor is responsible for: 
(1) assigning one service coordinator for each eligible child 
and the child’s family according to the following: 
(A) an initial service coordinator must be assigned at 
the time of referral; and 
(B) a new service coordinator may be assigned at the 
time the IFSP is developed or the original service coordinator may be 
retained, if appropriate; 
­
­
­
­
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(2) ensuring that the service coordinator assigned by the 
ECI contractor has a combination of education and experience relevant 
to the child’s needs; and 
(3) appointing a new service coordinator if requested by the 
parent. 
§108.415. Documentation. 
Case Management Documentation. Documentation of each case man­
agement contact must include the name of the child, the names of the 
ECI contractor and assigned service coordinator, the date, time, dura­
tion and place of service, type of service (face to face or telephone), a 
description of the contact including all referrals made and the disposi­
tion of the referral, any relevant information provided by the family, or 
other individual or entity and the service coordinator’s signature. 
§108.417. Due Process. 
(a) Medicaid-eligible individuals. Any Medicaid-eligible in­
dividual whose request for eligibility for case management is denied 
or is not acted upon with reasonable promptness, or whose case man­
agement has been terminated, suspended, or reduced is entitled to a fair 
hearing in accordance with 1 TAC Chapter 357, Subchapter A (relating 
to Uniform Fair Hearing Rules). 
(b) All individuals. If an ECI contractor denies, involuntarily 
reduces, or terminates case management for an individual, the indi­
vidual has all rights to file complaints, request mediation, or request 
a hearing in accordance with Subchapter B of this chapter (relating to 
Procedural Safeguards and Due Process Procedures) and in accordance 
with Chapter 101 of this title (relating to Administrative Rules and Pro­
cedures), Subchapter J, Division 3. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100588 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 424-4050 
SUBCHAPTER E. DEVELOPMENTAL 
REHABILITATION SERVICES 
40 TAC §§108.501, 108.503, 108.505 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Department of Assistive and Rehabilitative Services or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 
The repeals are proposed pursuant to HHSC’s statutory rule-
making authority under Texas Government Code, Chapter 531, 
§531.0055(e), which provides the Executive Commissioner of 
the Texas Health and Human Services Commission with the au­
thority to promulgate rules for the operation and provision of 
health and human services by health and human services agen­
cies. 
No other statute, article, or code is affected by this proposal. 
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§108.501. Reimbursable Services. 
§108.503. Recipient Eligibility for Services Funded by the Develop­
mental Rehabilitation Services Program. 
§108.505. Conditions for Provider Participation in the Developmen­
tal Rehabilitation Services Program. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100589 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 424-4050 
♦ ♦ ♦ 
SUBCHAPTER E. SPECIALIZED SKILLS 
TRAINING 
40 TAC §§108.501, 108.503, 108.505, 108.507 
The new rules are proposed pursuant to HHSC’s statutory rule-
making authority under Texas Government Code, Chapter 531, 
§531.0055(e), which provides the Executive Commissioner of 
the Texas Health and Human Services Commission with the au­
thority to promulgate rules for the operation and provision of 
health and human services by health and human services agen­
cies. 
No other statute, article, or code is affected by this proposal. 
§108.501. Specialized Skills Training (Developmental Services). 
(a) Specialized skills training (developmental services) are re
habilitative services to promote age-appropriate development by pro
viding skills training to correct deficits and teach compensatory skills 
for deficits that directly result from medical, developmental or other 
health-related conditions. 
(b) Services must: 
(1) be designed to create learning environments and activ
ities that promote the child’s acquisition of skills in one or more of the 
following developmental areas: physical/motor, communication, adap
tive, cognitive, social/emotional and sensory; 
(2) include skills training and anticipatory guidance for 
family members, or other significant caregivers to ensure effective 
treatment and to enhance the child’s development; 
(3) be provided in the child’s natural environment, as de
fined in 34 CFR Part 303, unless the criteria listed at 34 CFR §303.167 
are met and documented in the case record; and 
(4) be provided on an individual or group basis. 
(c) In addition to the criteria in subsection (b) of this section, 
group services must be: 
(1) recommended by the interdisciplinary team and docu
mented on the IFSP, only when participation in the group will assist the 
child reach the outcomes in the IFSP; 
(2) planned as part of an IFSP that also contains individual 
services; and 
­
­
­
­
­
­
(3) be limited to no more than four children and their par­
ent(s) or other significant caregiver(s). 
(d) Staff Qualifications. Specialized skills training must be 
provided by an Early Intervention Specialist as defined in §108.3 of 
this chapter (relating to Definitions). 
(e) Service Authorization. 
(1) Specialized skills training must be recommended by an 
interdisciplinary team that includes a physician or licensed practitioner 
of the healing arts and be documented in an Individualized Family Ser­
vice Plan (IFSP) as defined in §108.17 of this chapter (relating to Indi­
vidualized Family Service Plan (IFSP)). 
(2) Services must be monitored at least once every six 
months to determine if services are reducing the child’s functional 
limitations, promoting age appropriate growth and development, and 
are responsive to the family’s identified goals for the child. Monitoring 
should occur as part of the IFSP review and must be documented in 
the case record. 
(f) Documentation. Documentation of each specialized skills 
training contact must include: 
(1) the name of the child; 
(2) the name of the ECI contractor and Early Intervention 
Specialist; 
(3) the date, time, duration and place of service; 
(4) type of service (individual or group); 
(5) a description of the contact including a summary of ac­
tivities and the family or primary caregiver’s level of involvement; 
(6) the IFSP goal which was the focus of the intervention; 
(7) the child’s progress; 
(8) relevant new information about the child provided by 
the family or other significant caregiver; and 
(9) the Early Intervention Specialist’s signature. 
§108.503. Recipient Eligibility. 
In order to receive ECI specialized skills training; the child must meet 
the following criteria: 
(1) eligibility criteria established in §108.7 of this chapter 
(relating to Client Eligibility), and 
(2) have a need for specialized skills training as determined 
by the interdisciplinary team and identified on the IFSP which has been 
signed by a physician or licensed professional of the healing arts. 
§108.505. Conditions for Provider Agency Participation. 
In order to be reimbursed for services specified in §108.501 of this sub­
chapter (relating to Specialized Skills Training (Developmental Ser­
vices)), a provider must: 
(1) be an Early Childhood Intervention contractor of the 
Department of Assistive and Rehabilitative Services; 
(2) comply with applicable federal and state laws and reg­
ulations governing the services provided; 
(3) ensure that services are provided by an Early Interven­
tion Specialist defined in §108.3 of this chapter (relating to Defini­
tions); and 
(4) be responsible for the Early Intervention Specialist’s 
compliance with this subchapter. 
§108.507. Due Process. 
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(a) Medicaid-eligible individuals. Any Medicaid-eligible in
dividual whose request for eligibility for specialized skills training is 
denied or is not acted upon with reasonable promptness, or whose spe
cialized skills training has been terminated, suspended, or reduced is 
entitled to a fair hearing in accordance with 1 TAC Chapter 357, Sub
chapter A (relating to Uniform Fair Hearing Rules). 
(b) All individuals. If an ECI contractor denies, involuntarily 
reduces, or terminates specialized skills training for an individual, the 
individual has all rights to file complaints, request mediation, or request 
a hearing in accordance with Subchapter B of this chapter (relating to 
Procedural Safeguards and Due Process Procedures) and in accordance 
with Chapter 101, Subchapter J, Division 3 of this title (relating to Ad
ministrative Rules and Procedures). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100590 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 424-4050 
­
­
­
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CHAPTER 109. OFFICE FOR DEAF AND 
HARD OF HEARING SERVICES 
SUBCHAPTER F. DEAF AND HARD 
OF HEARING DRIVER IDENTIFICATION 
PROGRAM 
40 TAC §§109.601, 109.603, 109.605, 109.607, 109.609, 
109.611 
The Texas Health and Human Services Commission (HHSC), on 
behalf of the Texas Department of Assistive and Rehabilitative 
Services (DARS), proposes to add to its rules in Title 40, Part 
2, Chapter 109, Office for Deaf and Hard of Hearing Services, 
new Subchapter F, Deaf and Hard of Hearing Driver Identification 
Program, §§109.601, 109.603, 109.605, 109.607, 109.609, and 
109.611, for the Office for Deaf and Hard of Hearing Services. 
DARS is proposing to add new Subchapter F to establish rules 
to govern its compliance with Texas Human Resources Code 
Chapter 81, §81.019, which requires DARS to design and pro­
vide for the issuance of a symbol or other form of identification 
that may be attached to a motor vehicle regularly operated by a 
person who is deaf or hard of hearing. 
These new rules are being proposed under the authority of Texas 
Human Resources Code, Chapter 81, §1 and §117. 
Ellen Baker, DARS Acting Chief Financial Officer, estimates that 
for each year of  the  first five years that the proposed new rules 
are in effect, there will be no foreseeable fiscal implications for 
state or local governments’ costs or revenues as a result of en­
forcing or administering the proposed rules. She has determined 
that there is no probable economic cost to persons who are re­
quired to comply with the proposed rules. 
Ms. Baker also has determined that for each year of the first five 
years the proposed rules are in effect, the public benefit antici­
pated as a result of enforcing the rules will be the establishment 
of a program that assists deaf and hard of hearing drivers and law 
enforcement authorities to better communicate with each other 
and an improvement of public safety for all citizens. 
Additionally, in accordance with Texas Government Code 
§2001.022, Ms. Baker has determined that the proposed rules 
will not affect a local economy, and, therefore, no local em­
ployment impact statement is required. Finally, Ms. Baker has 
also determined that the proposed rules will have no adverse 
economic effect on small businesses or micro-businesses. 
Written comments on this proposal may be submitted within 
30 days of publication of this proposal in the Texas Register 
to Nancy Mikulencak, Rules Coordinator, Texas Department 
of Assistive and Rehabilitative Services, 4800 North Lamar 
Boulevard, Suite 200, Austin, Texas 78756. 
The new rules are proposed pursuant to HHSC’s statutory 
rulemaking authority under Government Code, Chapter 531, 
§531.0055(e), which provides the Executive Commissioner of 
HHSC with the authority to promulgate rules for the operation 
and provision of health and human services by health and 
human services agencies. 
No other statute, article, or code is affected by this proposal. 
§109.601. Purpose. 
The purpose of this subchapter is to set out the organization, adminis­
tration, and other general procedures and practices governing the oper­
ation of the Deaf and Hard of Hearing Driver Identification Program, 
which provides for the design and issuance of a symbol or other form 
of identification that may be displayed in or on a motor vehicle that is 
operated by a person who is deaf or hard of hearing. 
§109.603. Statutory Authority. 
The Deaf and Hard of Hearing Driver Identification Program is cre­
ated under authority of the Texas Human Resources Code, Chapter 81, 
§81.019. 
§109.605. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth­
erwise. 
(1) Applicant--A person applying for a Visor Identification 
Card with the department. 
(2) Application--The form the department’s Office for 
Deaf and Hard of Hearing Services uses to gather and document 
information about an applicant for a Visor Identification Card under 
the and Hard of Hearing Driver Identification Program. 
(3) Consumer--A person who is deaf or hard of hearing and 
who applies for services or programs administered by the department. 
(4) Department--Texas Department of Assistive and Reha­
bilitative Services. 
(5) DHHS or Office--The department’s Office for Deaf and 
Hard of Hearing Services. 
(6) Program or DIdP--Deaf and Hard of Hearing Driver 
Identification Program. 
(7) Visor Identification Card--The visor card issued by the 
Department’s Office for Deaf and Hard of Hearing Services to an eli­
gible driver who is deaf or hard of hearing for use in a motor vehicle 
operated by that driver. 
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§109.607. Eligibility. 
(a) To be eligible for a Visor Identification Card, an applicant 
must: 
(1) be a resident of Texas; 
(2) have a current, valid driver’s license issued by a state 
agency authorized to issue such driver’s licenses; 
(3) be a person with a disability that impairs the person’s 
ability to hear; and 
(4) submit a completed application to DHHS, along with 
any requested documentation and any applicable application fee. 
(b) An applicant for a Visor Identification Card may be re
quired by the department or DHHS to provide acceptable proof that 
the applicant is deaf or hard of hearing. Acceptable proof may include, 
but is not limited to the following: 
(1) medical proof that the individual is deaf or hard of hear
ing; 
(2) a state issued driver’s license that indicates notice that 
the license holder is deaf or hard of hearing; and 
(3) certification by a licensed physician or licensed audiol
ogist that the driver is an individual with a hearing loss severe enough 
to possibly impede communication in some traffic stops. 
(c) Eligibility for a Visor Identification Card shall be deter
mined by DHHS and the determination shall be final. 
§109.609. Deaf and Hard of Hearing Driver Visor Identification 
Card. 
(a) DHHS is responsible for the design and content of the Visor 
Identification Card. 
­
­
­
­
(b) DHHS shall issue all Visor Identification Cards. 
(c) The Visor Identification Card shall document the name of 
the driver to whom it is issued and contain a department-designated 
driver registration number. 
(d) DHHS shall maintain a registry of all holders of Visor Iden
tification Cards. 
(e) The department, through DHHS, may set a fee for each 
symbol or other form of identification to defray the costs of adminis­
tering the DIdP. 
§109.611. Consumer Confidentiality. 
DHHS shall maintain confidentiality of all applicant or consumer in
formation it receives relating to the program, in accordance with all 
applicable state laws. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the O ffice of the Secretary of State on February 14, 
2011. 
TRD-201100599 
Sylvia F. Hardman 
General Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: March 27, 2011 
For further information, please call: (512) 424-4050 
­
­
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TITLE 1. ADMINISTRATION 
PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 
CHAPTER 360. MEDICAID BUY-IN 
PROGRAM 
1 TAC §360.117 
The Texas Health and Human Services Commission withdraws 
the proposed amendment to §360.117 which appeared in the 
October 29, 2010, issue of the Texas Register (35 TexReg 9584). 
Filed with the Office of the Secretary of State on February 8, 
2011. 
TRD-201100500 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: February 8, 2011 
For further information, please call: (512) 424-6900 
♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 
PART 9. TEXAS MEDICAL BOARD 
CHAPTER 183. ACUPUNCTURE 
22 TAC §183.2 
The Texas Medical Board withdraws the proposed amendment 
to §183.2 which appeared in the October 15, 2010, issue of the 
Texas Register (35 TexReg 9210). 
Filed with the Office of the Secretary of State on February 8, 
2011. 
TRD-201100509 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: February 8, 2011 
For further information, please call: (512) 305-7016 
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TITLE 22. EXAMINING BOARDS 
PART 9. TEXAS MEDICAL BOARD 
CHAPTER 163. LICENSURE 
22 TAC §163.13 
The Texas Medical Board (Board) adopts amendments to 
§163.13, concerning Expedited Licensure Process, without 
changes to the proposed text as published in the December 10, 
2010, issue of the Texas Register (35 TexReg 10801) and will 
not be republished. 
The amendment deletes language that requires applicants for 
an expedited license to practice medicine to submit proof of eli­
gibility for a visa immigration waiver. 
No comments were received regarding adoption of the amend­
ment. 
The amendment is adopted under the authority of the Texas Oc­
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
The amendment is also authorized by §155.1025, Texas Occu­
pations Code. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 8, 
2011. 
TRD-201100507 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: February 28, 2011 
Proposal publication date: December 10, 2010 
For further information, please call: (512) 305-7016 
CHAPTER 171. POSTGRADUATE TRAINING 
PERMITS 
22 TAC §171.2, §171.5 
The Texas Medical Board (Board) adopts amendments to 
§171.2, concerning Construction, and §171.5, concerning Du­
ties of PIT Holders to Report. Section 171.2 is adopted without 
changes to the proposed text as published in the December 10, 
2010, issue of the Texas Register (35 TexReg 10802) and will 
not be republished. Section 171.5 is adopted with changes to 
the proposed text as published in the December 10, 2010, issue 
of the Texas Register. The text of the rule will be republished. 
The amendment to §171.2 removes reference to "annual" report­
ing requirements since annual reports are no longer required un­
der §171.5. 
The amendment to §171.5 clarifies that fines, citations, or vi­
olations that are over $250 must be reported, excluding traffic 
tickets unless the traffic violations relate to the use of alcohol or 
drugs. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted under the authority of the Texas 
Occupations Code Annotated, §153.001, which provides author­
ity for the Board to adopt rules and bylaws as necessary to: gov­
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure.  
The amendments are also authorized by §153.001, Texas Oc­
cupations Code. 
§171.5. Duties of PIT Holders to Report. 
(a) Failure of any PIT holder to comply with the provisions of 
this chapter or the Medical Practice Act §160.002 and §160.003 may 
be grounds for disciplinary action as an administrative violation against 
the PIT holder. 
(b) The PIT holder shall report in writing to the executive di­
rector of the board the following circumstances within thirty days of 
their occurrence: 
(1) the opening of an investigation or disciplinary action 
taken against the PIT holder by any licensing entity other than the 
TMB; 
(2) an arrest; a fine, citation or violation over $250 (ex­
cluding traffic tickets, unless drugs or alcohol were involved); charge 
or conviction of a crime; indictment; imprisonment; placement on pro­
bation; or receipt of deferred adjudication; and 
(3) diagnosis or treatment of a physical, mental or emo­
tional condition, which has impaired or could impair the PIT holder’s 
ability to practice medicine. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 8, 
2011. 
ADOPTED RULES February 25, 2011 36 TexReg 1275 
♦ ♦ ♦ 
TRD-201100508 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: February 28, 2011 
Proposal publication date: December 10, 2010 
For further information, please call: (512) 305-7016 
CHAPTER 183. ACUPUNCTURE 
22 TAC §183.3 
The Texas Medical Board (Board) adopts amendments to 
§183.3, concerning Meetings, with changes to the proposed 
text as published in the December 10, 2010, issue of the Texas 
Register (35 TexReg 10802) and will be republished. 
The amendment provides that committee minutes are to be ap­
proved by the full Board rather than by committee which is re­
quired under Robert’s Rules of Order. 
No comments were received regarding adoption of the amend­
ment. 
The amendment is adopted under the authority of the Texas Oc­
cupations Code Annotated, §205.201, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
§183.3. Meetings. 
(a) The acupuncture board may meet up to four times a year to 
carry out the mandates of the Act. 
(b) Special meetings may be called by the presiding officer of 
the acupuncture board, by resolution of the acupuncture board, or upon 
written request to the presiding officer of the acupuncture board signed 
by at least three members of the board. 
(c) Acupuncture board and committee meetings shall, to the 
extent possible, be conducted pursuant to the provisions of Robert’s 
Rules of Order Newly Revised unless, by rule, the acupuncture board 
adopts a different procedure. 
(d) All elections and any other issues requiring a vote of the 
acupuncture board shall be decided by a simple majority of the mem­
bers present. A quorum for transaction of any business by the acupunc­
ture board shall be one more than half the acupuncture board’s mem­
bership at the time of the meeting. If more than two candidates contest 
an election or if no candidate receives a majority of the votes cast on 
the first ballot, a second ballot shall be conducted between the two can­
didates receiving the highest number of votes. 
(e) The acupuncture board, at a regular meeting or special 
meeting, may elect from its membership an assistant presiding officer 
and a secretary-treasurer to serve a term of one year or for a term of a 
set duration established by majority vote of the acupuncture board. 
(f) The acupuncture board, at a regular meeting or special 
meeting, upon majority vote of the members present may remove the 
assistant presiding officer or secretary-treasurer from office. 
(g) The following are standing and permanent committees of 
the acupuncture board. Each committee, with the exception of the Ex­
ecutive Committee, shall consist of at least one board member who is 
a licensed physician, one board member who is a licensed acupunctur­
ist, and one public board member. In the event that a committee does 
not have a representative of one or more of these groups, the presid­
ing officer shall appoint additional members as necessary to maintain 
this composition. The Executive Committee shall include the presiding 
officer, the assistant presiding officer, and the secretary-treasurer, plus 
additional members so that the committee consists of a minimum of 
two board members who are licensed acupuncturists, one board mem­
ber who is a licensed physician, and one public board member. The 
responsibilities and authority of these committees shall include those 
duties and powers as set forth below and such other responsibilities and 
authority which the acupuncture board may from time to time delegate 
to these committees. 
(1) Licensure Committee: 
(A) draft and review proposed rules regarding licen­
sure, and make recommendations to the acupuncture board regarding 
changes or implementation of such rules; 
(B) draft and review proposed application forms for li­
censure, and make recommendations to the acupuncture board regard­
ing changes or implementation of such rules; 
(C) oversee the application process for licensure; 
(D) receive and review applications for licensure; 
(E) make determinations of eligibility, present the re­
sults of reviews of applications for licensure and make recommenda­
tions to the acupuncture board regarding licensure of applicants; 
(F) oversee and make recommendations to the acupunc­
ture board regarding any aspect of the examination process including 
the approval of an appropriate licensure examination and the adminis­
tration of such an examination and documentation and verification of 
records from all applicants for licensure; 
(G) draft and review proposed rules regarding any as­
pect of the examination; 
(H) maintain communication with Texas acupuncture 
schools; 
(I) make recommendations to the acupuncture board re­
garding matters brought to the attention of the Licensure Committee. 
(2) Discipline and Ethics Committee: 
(A) draft and review proposed rules regarding the dis­
cipline of acupuncturists and enforcement of Subchapter H of the Act; 
(B) oversee the disciplinary process and give guidance 
to the acupuncture board and staff regarding methods to improve the 
disciplinary process and more effectively enforce Subchapter H of the 
Act; 
(C) monitor the effectiveness, appropriateness, and 
timeliness of the disciplinary process; 
(D) make recommendations regarding resolution and 
disposition of specific cases and approve, adopt, modify, or reject rec­
ommendations from staff or representatives of the acupuncture board 
regarding actions to be taken on pending cases. Approve dismissals of 
complaints and closure of investigations; 
(E) draft and review proposed ethics guidelines and 
rules for the practice of acupuncture, and make recommendations to 
the acupuncture board regarding the adoption of such ethics guidelines 
and rules; 
(F) make recommendations to the acupuncture board 
and staff regarding policies, priorities, budget, and any other matters 
related to the disciplinary process and enforcement of Subchapter H of 
the Act; and 
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(G) make recommendations to the acupuncture board 
regarding matters brought to the attention of the Discipline and Ethics 
Committee. 
(3) Education Committee: 
(A) draft and propose rules regarding educational re­
quirements for licensure in Texas and make recommendations to the 
acupuncture board regarding changes or implementation of such rules; 
(B) draft and propose rules regarding training required 
for licensure in Texas and make recommendations to the acupuncture 
board regarding changes or implementation of such rules; 
(C) draft and propose rules regarding continuing educa­
tion requirements for renewal of a Texas license and make recommen­
dations to the acupuncture board regarding changes or implementation 
of such rules; 
(D) consult with the Texas Higher Education Coor­
dinating Board regarding educational requirements for schools of 
acupuncture, oversight responsibilities of each entity, degrees which 
may be offered by schools of acupuncture; 
(E) maintain communication with acupuncture schools; 
(F) plan and make visits to acupuncture schools at spec­
ified intervals, with the goal of promoting opportunities to meet with 
the students so they may become aware of the board and its functions; 
(G) develop information regarding foreign acupunc­
ture schools in the areas of curriculum, faculty, facilities, academic 
resources, and performance of graduates; 
(H) draft and propose rules which would set the require­
ments for degree programs in acupuncture; 
(I) be available for assistance with problems relating to 
acupuncture school issues which may arise within the purview of the 
board; 
(J) offer assistance to the Licensure Committee in de­
termining eligibility of graduates of foreign acupuncture schools for 
licensure; 
(K) study and make recommendations regarding doc­
umentation and verification of records from foreign acupuncture 
schools; 
(L) make recommendations to the acupuncture board 
regarding matters brought to the attention of the Education Commit­
tee. 
(4) Executive Committee: 
(A) review agenda for board meetings; 
(B) ensure records are maintained of all committee ac­
tions; 
(C) review requests from the public to appear before the 
board and to speak regarding issues relating to acupuncture; 
(D) review inquiries regarding policy or administrative 
procedures; 
(E) delegate tasks to other committees; 
(F) take action on matters of urgency that may arise be­
tween board meetings; 
(G) assist the medical board in the organization, prepa­
ration, and delivery of information and testimony to the Legislature and 
committees of the Legislature; 
(H) formulate and make recommendations to the board 
concerning future board goals and objectives and the establishment of 
priorities and methods for their accomplishment; 
(I) study and make recommendations to the board re­
garding the role and responsibility of the board offices and committees; 
(J) study and make recommendations to the board re­
garding ways to improve the efficiency and effectiveness of the admin­
istration of the board pursuant to the Occupations Code, §205.102(b); 
(K) make recommendations to the board regarding mat­
ters brought to the attention of the executive committee. 
(h) Meetings of the acupuncture board and of its committees 
are open to the public unless such meetings are conducted in executive 
session pursuant to the Open Meetings Act and the Act. In order that 
board meetings may be conducted safely, efficiently, and with deco­
rum, members of the public shall refrain at all times from smoking or 
using tobacco products, eating, or reading newspapers and magazines. 
Members of the public may not engage in disruptive activity that inter­
feres with board proceedings, including, but not limited to, excessive 
movement within the meeting room, noise or loud talking, and resting 
of feet on tables and chairs. The public shall remain within those areas 
of the board’s offices designated as open to the public. Members of the 
public shall not address or question board members during meetings 
unless recognized by the board’s presiding officer pursuant to a pub­
lished agenda item. 
(i) Journalists have the same right of access as other members 
of the public to acupuncture board meetings conducted in open session, 
and are also subject to the rules of conduct described in subsection (h) 
of this section. Observers of any board meeting may make audio or vi­
sual recordings of such proceedings conducted in open session subject 
to the following limitations: the acupuncture board’s presiding officer 
may request periodically that camera operators extinguish their artifi ­
cial lights to allow excessive heat to dissipate; camera operators may 
not assemble or disassemble their equipment while the board is in ses­
sion and conducting business; persons seeking to position microphones 
for recording board proceedings may not disrupt the meeting or disturb 
participants; journalists may conduct interviews in the reception area 
of the board’s offices or, at the discretion of the acupuncture board’s 
presiding officer, in the meeting room after recess or adjournment; no 
interview may be conducted in the hallways of the board’s offices; and 
the acupuncture board’s presiding officer may exclude from a meeting 
any person who, after being duly warned, persists in conduct described 
in this subsection and subsection (h) of this section. 
(j) The assistant presiding officer of the acupuncture board 
shall assume the duties of the presiding officer in the event of the 
presiding officer’s absence or incapacity. 
(k) In the absence or incapacity of both the presiding officer 
and the assistant presiding officer, the secretary-treasurer shall assume 
the duties of the presiding officer. 
(l) In the event of the absence or incapacity of the presiding of­
ficer, the assistant presiding officer, and secretary-treasurer, the mem­
bers of the acupuncture board may elect another member to act as the 
presiding officer of a board meeting or may elect an interim acting pre­
siding officer for the duration of the absences or incapacity or until 
another presiding officer is appointed by the governor. 
(m) Upon the death, resignation, or permanent incapacity of 
the assistant presiding officer or the secretary-treasurer, the acupunc­
ture board shall elect from its membership an officer to fill the vacant 
position. Such an election shall be conducted as soon as practicable at 
a regular or special meeting of the acupuncture board. 
ADOPTED RULES February 25, 2011 36 TexReg 1277 
♦ ♦ ♦ 
♦ ♦ ♦ 
(n) Committee minutes shall be approved by the full board 
with a quorum of the committee members present to vote on approval 
of the minutes. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 8, 
2011. 
TRD-201100510 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: February 28, 2011 
Proposal publication date: December 10, 2010 
For further information, please call: (512) 305-7016 
22 TAC §183.15, §183.20 
The Texas Medical Board (Board) adopts amendments to 
§183.15, concerning Use of Professional Titles, and §183.20, 
concerning Continuing Acupuncture Education, without changes 
to the proposed text as published in the October 15, 2010, 
issue of the Texas Register (35 TexReg 9210) and will not be 
republished. 
The amendment to §183.15 describes when and how a licensee 
may use additional professional titles in advertising and other 
related materials. 
The amendment to §183.20 clarifies that to become an approved  
CAE provider, the provider must submit to the Board evidence 
that the provider has three continuous years of previous expe­
rience providing at least one different CAE course in Texas in 
each of those years. 
No comments were received regarding adoption of the amend­
ments. 
The amendments are adopted under the authority of the Texas 
Occupations Code Annotated, §205.201, which provides author­
ity for the Board to adopt rules and bylaws as necessary to: gov­
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 8, 
2011. 
TRD-201100511 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: February 28, 2011 
Proposal publication date: October 15, 2010 
For further information, please call: (512) 305-7016 
CHAPTER 187. PROCEDURAL RULES 
The Texas Medical Board (Board) adopts amendments to 
§§187.8, 187.14, 187.27, 187.55, and 187.59, concerning 
Procedural Rules, without changes to the proposed text as pub­
lished in the December 24, 2010, issue of the Texas Register 
(35 TexReg 11471) and will not be republished. 
The amendment to §187.8, concerning Subpoenas, establishes 
that the party requesting the Board to issue a subpoena in re­
lation to a case filed at the State Office of Administrative Hear­
ings (SOAH) is responsible for accomplishing service of the sub­
poena. 
The amendment to §187.14, concerning Informal Resolution of 
Disciplinary Issues Against a Licensee, provides that if the li­
censee fails to accept an offer of settlement by the Quality Assur­
ance Committee, or if the licensee requests that an Informal Set­
tlement Conference (ISC) be held, the offer shall be deemed to 
be rejected and an ISC shall be held which is the current process. 
The current language says that an ISC is to be scheduled rather 
than "held." 
The amendment to §187.27, concerning Written Answers in 
SOAH Proceedings and Default Orders, amends the process 
for issuance of default orders. Under the adopted language if a 
licensee fails to timely file a response  in a SOAH case,  SOAH  
may, at Board staff’s request, remand the case to the Board 
and the Board will then rule on the staff attorney’s motion for 
default and issue a default order if warranted. This differs from 
the current process that requires the Board’s general counsel 
to make a determination of default before the case may be 
remanded by SOAH. 
The amendment to §187.55, concerning Purpose, makes gram­
matical changes. 
The amendment to §187.59, concerning Evidence, provides 
that documentary evidence for temporary suspension hearings 
with notice must be prefiled with the Board 24 hours prior to the 
scheduled hearing. Admission of documentary evidence after 
the 24 hours shall be admitted only upon a showing of good 
cause. In addition, documentary evidence must be submitted 
in electronic format in all cases where the Respondent has 
been provided notice that a panel member will be appearing by 
phone. 
No comments were received regarding adoption of the amend­
ments. 
SUBCHAPTER A. GENERAL PROVISIONS 
AND DEFINITIONS 
22 TAC §187.8 
The amendment is adopted under the authority of the Texas Oc­
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office  of  the Secretary  of  State on February 8,  
2011. 
TRD-201100512 
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♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: February 28, 2011 
Proposal publication date: December 24, 2010 
For further information, please call: (512) 305-7016 
SUBCHAPTER B. INFORMAL BOARD 
PROCEEDINGS 
22 TAC §187.14 
The amendment is adopted under the authority of the Texas Oc­
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 8, 
2011. 
TRD-201100513 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: February 28, 2011 
Proposal publication date: December 24, 2010 
For further information, please call: (512) 305-7016 
SUBCHAPTER C. FORMAL BOARD 
PROCEEDINGS AT SOAH 
22 TAC §187.27 
The amendment is adopted under the authority of the Texas Oc­
cupations Code Annotated, §153.001, which provides authority 
for the Board to adopt rules and bylaws as necessary to: govern 
its own proceedings; perform its duties; regulate the practice of 
medicine in this state; enforce this subtitle; and establish rules 
related to licensure. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 8, 
2011. 
TRD-201100514 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: February 28, 2011 
Proposal publication date: December 24, 2010 
For further information, please call: (512) 305-7016 
SUBCHAPTER F. TEMPORARY SUSPENSION 
PROCEEDINGS 
22 TAC §187.55, §187.59 
The amendments are adopted under the authority of the Texas 
Occupations Code Annotated, §153.001, which provides author­
ity for the Board to adopt rules and bylaws as necessary to: gov­
ern its own proceedings; perform its duties; regulate the practice 
of medicine in this state; enforce this subtitle; and establish rules 
related to licensure.  
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 8, 
2011. 
TRD-201100515 
Mari Robinson, J.D. 
Executive Director 
Texas Medical Board 
Effective date: February 28, 2011 
Proposal publication date: December 24, 2010 
For further information, please call: (512) 305-7016 
PART 14. TEXAS OPTOMETRY BOARD 
CHAPTER 277. PRACTICE AND PROCEDURE 
22 TAC §277.6 
The Texas Optometry Board adopts amendments to §277.6 with­
out change to the proposed text published in the December 3, 
2010, issue of the Texas Register (35 TexReg 10580). 
The amendments change the recommended amount for admin­
istrative penalties and fines. 
No comments were received. 
The amendment is adopted under the Texas Optometry Act, 
Texas Occupations Code, §§351.151, 351.551, 351.552, 
351.507, and 351.522. No other sections are affected by the 
amendments. 
The Texas Optometry Board interprets §351.151 as authorizing 
the adoption of procedural and substantive rules for the regula­
tion of the optometric profession, The Board interprets §351.551 
and §351.552 as authorizing the imposition of administrative 
penalties by the Board according to provisions set out in the Act, 
and §351.507 and §351.522, to require the Board to publish a 
standardized penalty schedule. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100548 
ADOPTED RULES February 25, 2011 36 TexReg 1279 
♦ ♦ ♦ 
Chris Kloeris 
Executive Director 
Texas Optometry Board 
Effective date: March 3, 2011 
Proposal publication date: December 3, 2010 
For further information, please call: (512) 305-8502 
TITLE 25. HEALTH SERVICES 
PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 
CHAPTER 37. MATERNAL AND INFANT 
HEALTH SERVICES 
SUBCHAPTER T. SCHOOL-BASED HEALTH 
CENTERS 
25 TAC §§37.531 - 37.538 
The Executive Commissioner of the Health and Human Services 
Commission (commission), on behalf of the Department of State 
Health Services (department), adopts amendments to §§37.531 
- 37.538, concerning school-based health centers (SBHC), with­
out changes to the proposed text as published in the October 22, 
2010, issue of the Texas Register (35 TexReg 9464) and, there­
fore, the sections will not be republished. 
BACKGROUND AND PURPOSE 
The purpose of these sections is to establish rules for awarding 
grants to assist school districts with the costs of establishing 
and operating SBHCs and to establish standards for the funded 
centers. The amendments reflect changes to Texas Education 
Code, Chapter 38, resulting from the passage of House Bill 
(HB) 281, 81st Legislature, Regular Session, 2009, that would 
broaden applicant eligibility and prohibit awarding funds to 
not-for-profit organizations that offer reproductive services; 
update terminology to match current school health and school 
district industry practices; and update language to align with the 
current Texas Education Code. 
School-based health centers are established by a school district 
or by community partners in conjunction with a school district or 
districts at one or more campuses within the school district to 
deliver primary and preventative health care programs and ser­
vices for students and their families and prevent emerging health 
threats that are specific to the district. The department, formerly 
the Texas Department of Health, started voluntary funding for 
SBHCs in 1993 and in 1999, 76th Regular Legislative Session, 
HB 1, and subsequent appropriations acts, created a competitive 
grant program, and provided start-up funding for SBHCs. These 
provisions are now codified in Texas Education Code, Chapter 
38. 
Government Code, §2001.039, requires that each state agency 
review and consider for readoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (Ad­
ministrative Procedure Act). Sections 37.531 - 37.538 have 
been reviewed and the department has determined that reasons 
for adopting the sections continue to exist because rules on this 
subject are needed. 
SECTION-BY-SECTION SUMMARY 
Section 37.531 concerns the purpose and allows for procedures 
for awarding grants to applicants and reflects changes resulting 
from passage of House Bill 281. 
Section 37.532 concerns the definitions and specifically defines 
an applicant to reflect change resulting from passage of House 
Bill 281, updates current health and school health industry ter­
minology and aligns with Texas Education Code language. 
Section 37.533 concerns the number of awards and aligns the 
section with the Texas Education Code. 
Section 37.534 concerns the dollar amount of awards per bien­
nium and added "as required by law" at the end of the sentence 
to define how this requirement was originated. 
Section 37.535 concerns matching funds and revised rule text 
by deleting the word "obtained" and adding the word "secured" 
to clarify word usage. 
Section 37.536 concerns the competitive request for proposals 
process and replaced the word "accord" with "accordance" to 
correct grammar. 
Section 37.537 concerns the guidelines for requests for propos­
als and reflects change resulting from passage of House Bill 281 
regarding entities ineligible for grants. 
Section 37.538 concerns the standards for school-based health 
centers and updates current health and school health industry 
terminology and aligns the section with the Texas Education 
Code; removes the district as the sole recipient for services 
provided by the SBHC and eliminates restrictions for when the 
funds should be used; eliminates the requirement for a SBHC 
sustainability plan after SBHC funding ends; clarifies which 
entity is responsible for securing written parental consent for 
"provision of student services;" allows a SBHC to coordinate 
with health care providers regardless of community size or loca­
tion; removes specific language about who will be compensated 
for services to SBHCs; requires SBHCs to conduct, and not 
just facilitate client surveys; requires SBHCs to deliver services 
designed to increase student health through preventive health 
measures; and requires annual reports. 
COMMENTS 
The department, on behalf of the commission, did not receive 
any comments regarding the proposed rules during the comment 
period. 
LEGAL CERTIFICATION 
The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the rules, as adopted, have been re­
viewed by legal counsel and found to be a valid exercise of the 
agencies’ legal authority. 
STATUTORY AUTHORITY 
The amendments are authorized by the Texas Education Code, 
§38.063, which requires rules establishing standards for health 
care centers funded through grants; and Government Code, 
§531.0055, and Health and Safety Code, §1001.075, which 
authorize the Executive Commissioner of the Health and Human 
Services Commission to adopt rules and policies necessary 
for the operation and provision of health and human services 
by the department and for the administration of Health and 
Safety Code, Chapter 1001. Review of the rules implements 
Government Code, §2001.039. 
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♦ ♦ ♦ 
♦ ♦ ♦ 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100569 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: March 6, 2011 
Proposal publication date: October 22, 2010 
For further information, please call: (512) 458-7111 x6972 
CHAPTER 97. COMMUNICABLE DISEASES 
SUBCHAPTER A. CONTROL OF 
COMMUNICABLE DISEASES 
25 TAC §97.11, §97.14 
The Executive Commissioner of the Health and  Human Services  
Commission (commission), on behalf of the Department of State 
Health Services (department), adopts amendments to §97.11, 
concerning notification of emergency medical personnel and oth­
ers of possible exposure to methicillin-resistant Staphylococcus 
aureus (MRSA), and §97.14, concerning a program for reporting 
MRSA, a bacteria primarily associated with skin and soft tissue 
infections. The rules are adopted without changes to the pro­
posed text as published in the December 17, 2010, issue of the 
Texas Register (35 TexReg 11166),  and the  sections  will  not be  
republished. 
BACKGROUND AND PURPOSE 
The amendments to §97.11 are necessary to comply with Gov­
ernment Code, §607.102, which was added by the 81st Legisla­
ture to add MRSA to diseases requiring notification of emergency 
medical personnel and others under certain circumstances. 
The amendments to §97.14 are necessary to comply with Chap­
ter 369 (House Bill 1362), 81st Legislature, Regular Session, 
2009, which amends Health and Safety Code, §81.0445, and 
requires the department to conduct a pilot program for report­
ing MRSA. A health authority that demonstrates an interest and 
possesses the resources to conduct the program will manage 
the pilot program. 
The department is required to select a local health authority to 
administer the program established by §97.14. The program 
would require: (1) all clinical reference and hospital laboratories 
within the area served by the local health authority to report all 
persons with MRSA infections; (2) an evaluation of the cost and 
feasibility of adding MRSA infections to the reportable disease 
list; (3) the collection of data and analysis of findings regarding 
the prevalence of MRSA infections; and (4) compiling and mak­
ing available to the  public  a summary  of  the program.  Not  later  
than September 1, 2011, the department shall submit to the Leg­
islature a report concerning the effectiveness of the program in 
tracking and reducing the number of MRSA infections. 
SECTION-BY-SECTION SUMMARY 
The amendment to §97.11(b) changes the list of diseases, to in­
clude MRSA, that require a hospital to notify a first responder of 
exposure to the disease, when the hospital believes an exposure 
to the disease has occurred. The amendment to §97.14(c) iden­
tifies that the MRSA pilot program will be conducted by health 
authorities serving Angelina, Fort Bend and McLennan coun­
ties. The amendment to §97.14(e) establishes the time period, 
March 1, 2011 through March 31, 2011 for reporting MRSA in­
fection by laboratories and physicians in the three counties. The 
amendment to §97.14(f) revises the expiration date of the rule 
from September 1, 2009 to September 1, 2011. 
COMMENTS 
The department, on behalf of the commission, did not receive 
any comments regarding the proposed rules during the comment 
period. 
LEGAL CERTIFICATION 
The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the rules, as adopted, have been re­
viewed by legal counsel and found to be a valid exercise of the 
agencies’ legal authority. 
STATUTORY AUTHORITY 
The amendments are authorized by Health and Safety Code, 
§81.004, which gives the commissioner of the department gen­
eral statewide responsibility for the administration of the Commu­
nicable Disease Act and authorizes the adoption of rules neces­
sary for its effective administration and implementation; Health 
and Safety Code, §81.0445, which requires the Executive Com­
missioner of the Health and Human Services Commission to 
develop rules to establish a pilot program to research and im­
plement procedures for reporting cases of MRSA; Health and 
Safety Code, §81.048, which requires the department to desig­
nate the diseases requiring notification under that section; and 
Government Code, §531.0055, and Health and Safety Code, 
§1001.075, which authorize the Executive Commissioner of the 
Health and Human Services Commission to adopt rules and poli­
cies necessary for the operation and provision of health and hu­
man services by the department and for the administration of the 
Health and Safety Code, Chapter 1001. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 8, 
2011. 
TRD-201100495 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: February 28, 2011 
Proposal publication date: December 17, 2010 
For further information, please call: (512) 458-7111 x6972 
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SUBCHAPTER PP. ANNUITY DISCLOSURES 
28 TAC §§3.9701 - 3.9712 
The Commissioner of Insurance (Commissioner) adopts new 
Subchapter PP, §§3.9701 - 3.9712, concerning disclosures 
pertaining to annuities. Sections 3.9702, 3.9703, 3.9706, and 
3.9708 - 3.9711 are adopted with changes to the proposed text 
published in the August 13, 2010, issue of the Texas Register 
(35 TexReg 6924). Sections 3.9701, 3.9704, 3.9705, 3.9707, 
and 3.9712 are adopted without changes. 
REASONED JUSTIFICATION. These rules are necessary to re­
quire insurers to provide annuity applicants and contract owners 
with necessary information regarding annuities. The purpose 
of the required disclosures is to provide consumers with edu­
cational and identifying information regarding annuities that will 
enable them to make a decision that is more likely in their best in­
terest and to reduce the opportunity for misrepresentation and in­
complete disclosure. On April 15, 2010, the Department posted 
on its website the proposed rule text and cost note estimates for 
informal comment. On April 26, 2010, the Department held a 
public meeting to receive comments relating to the informal rule 
text and cost note estimates. These rules are based on the Na­
tional Association of Insurance Commissioners (NAIC) Annuity 
Disclosure Model Regulation. 
The sections apply to all group and individual annuity contracts 
and certificates unless specifically excepted by the rules. The 
rules require that insurers provide specific disclosures to both 
annuity applicants and annuity contract owners. The disclosures 
required under the sections consist of a report to contract own­
ers on at least an annual basis and a disclosure document and a 
buyer’s guide for annuity applicants. The report to contract own­
ers provides consumers with information regarding the current 
status of their contract and changes that have occurred to their 
account since the inception of their contract or their last report. 
The buyer’s guide provides annuity applicants with educational 
information regarding annuity types and features. The disclosure 
document provides annuity applicants with information regarding 
the features and restrictions of a particular annuity product. The 
rules specify that if the required buyer’s guide and disclosure 
document are not provided to an applicant at or before the time 
of application, a free look period of at least 15 calendar days be­
ginning upon contract receipt must be provided during which the 
applicant may return the contract without penalty. 
The following statutes provide the authority for the new subchap­
ter. The Insurance Code §1108.002 provides that for the purpose 
of regulation under the Insurance Code, an annuity contract is 
considered an insurance policy or contract if the annuity con­
tract is issued by a life, health, or accident insurance company, 
including a mutual company or fraternal benefit society, or issued 
under an annuity or benefit plan used by an employer or individ­
ual. Under the Insurance Code §101.051(b)(1), an insurer that 
makes or proposes to make an insurance contract is engaging 
in the business of insurance in this state. The Insurance Code 
§101.051(b)(3) specifies that taking or receiving an insurance 
application constitutes the business of insurance in this state. 
The Insurance Code §101.051(b)(5)(A) specifies that issuing or 
delivering a contract to a resident of this state constitutes the 
business of insurance. The Insurance Code §31.002 specifies 
in pertinent part that in addition to other required duties, the De­
partment shall regulate the business of insurance in this state 
and ensure that the Insurance Code and other laws regarding 
insurance and insurance companies are executed. The Insur­
ance Code §36.001 authorizes the Commissioner of Insurance 
to adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of this state. Because the 
new subchapter applies to annuities issued by life, health, or ac­
cident insurance companies, including a mutual company or fra­
ternal benefit society, or issued under an annuity or benefit plan  
used by an employer or individual, the subchapter regulates an­
nuities that are considered insurance contracts for the purpose 
of regulation under the Insurance Code pursuant to the  Insur­
ance Code §1108.002. The acts that trigger the requirements of 
the new subchapter are the taking of an annuity application and 
an insurer’s issuance of an annuity contract. Both of these acts 
are expressly listed among  the acts that constitute  the business  
of insurance under the Insurance Code §101.051(b). Therefore, 
because the new subchapter applies to annuities that constitute 
insurance contracts for the purpose of the Insurance Code, and 
because the acts that trigger the requirements of the new sub­
chapter are expressly listed in the  Insurance Code as acts con­
stituting the business of insurance, the Department has the au­
thority to adopt the new subchapter pursuant to the Insurance 
Code §§31.002 and 36.001. Sections 1108.002, 101.051(b)(1), 
101.051(b)(3) and 101.051(b)(5)(A) specify business transac­
tions and subject matters for which the Commissioner is autho­
rized pursuant to the Insurance Code §36.001 to adopt neces­
sary and appropriate rules. It is the Department’s position that 
the provision of basic educational and identifying information re­
lating to annuities is necessary to effectively regulate the sale of 
annuities in this state. 
In addition to this authority, §1152.005 and §1114.007 of the 
Insurance Code provide rulemaking authority for certain trans­
actions that will be regulated under the new rules and specific 
types of annuities that will be subject to the new rule require­
ments and procedures. The Insurance Code §1152.005 spec­
ifies that the Commissioner may adopt rules that are fair, rea­
sonable, and appropriate to augment and implement the Insur­
ance Code Chapter 1152, relating to separate accounts and vari­
able annuity contracts, including rules establishing agent licens­
ing, standard policy provisions, and disclosures. Although the 
new rules will apply to all types of annuities and not just variable 
annuity contracts, §1152.005 expressly authorizes the Commis­
sioner to adopt rules relating to disclosures for variable annuities. 
Additionally, in the context of annuity replacement transactions, 
the Commissioner has specific authority to promulgate rules per­
taining to: (i) regulating the actions of insurers and agents con­
cerning annuity replacement transactions; (ii) ensuring that pur­
chasers receive information with which a decision in the pur­
chaser’s best interest may be made; and (iii) reducing the op­
portunity for misrepresentation and incomplete disclosure. The 
Insurance Code §1114.007 specifies that the Commissioner may 
adopt reasonable rules in the manner prescribed by Chapter 36, 
Subchapter A, to accomplish and enforce the purpose of Chap­
ter 1114. The Insurance Code §1114.001 in pertinent part states 
that the purpose of Chapter 1114 is to regulate the activities of 
insurers and agents with respect to the replacement of exist­
ing annuities; protect the interests of purchasers of annuities 
by establishing minimum standards of conduct to be observed 
in certain transactions; ensure that purchasers receive informa­
tion with which a decision in the purchaser’s best interest may 
be made; reduce the opportunity for misrepresentation and in­
complete disclosure; and establish penalties for failure to comply 
with the requirements adopted under Chapter 1114. The Insur­
ance Code §36.001 provides that the Commissioner of Insur­
ance may adopt any rules necessary and appropriate to imple­
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ment the powers and duties of the Texas Department of Insur­
ance under the Insurance Code and other laws of this state. 
No public hearing on the rule proposal was requested. In re­
sponse to written comments on the published proposal, the De­
partment has changed some of the proposed language in the 
text of the rule as adopted. The Department has also made 
non-substantive changes for purposes of clarification. Addition­
ally, this adoption includes minor editorial corrections to two sec­
tions. None of the changes made to the proposed text, however, 
either as a result of comments or necessary clarification, mate­
rially alter issues raised in the proposal, introduce new subject 
matter, or affect persons other than those previously on notice. 
The following changes are made to the proposed text as a result 
of comments. 
As a result of comments, proposed §3.9702(b)(1) is revised to 
read "immediate and deferred annuities that contain no non-
guaranteed elements" rather than the proposed language that 
read "immediate and deferred annuities that contain only guar­
anteed elements." A commenter pointed out that annuities that 
have no non-guaranteed elements but do contain determinable 
elements would be excluded by the proposed language. Exclud­
ing from the applicability of the rules those annuities that contain 
determinable elements but no guaranteed elements was not the 
intent of the Department. Therefore, the proposed language has 
been revised as suggested. 
As a result of comments, the Department changed proposed 
§3.9703 to provide that the rule applies only to annuity trans­
actions that occur on or after the date that is six months after 
the effective date of the rule. The Department recognizes that 
insurers will need time to comply with the new regulations, in­
cluding time to update computer systems and training manuals, 
develop and/or update application forms and disclosure docu­
ments, as well as conduct agent training to ensure compliance 
with the new rules. Therefore, §3.9703 as adopted is revised 
to read "This subchapter shall apply only to annuity transactions 
subject to regulation under this subchapter that occur on or after 
the date that  is six  months after the effective date of this sub­
chapter." 
As a result of comments, the Department has also made 
changes to proposed §3.9708(d) to allow insurers that have 
the technical capability to deliver buyer’s guide and disclosure 
documents via the Internet in lieu of delivering hard copies 
of these documents. As adopted, §3.9708(d) clarifies that 
the delivery of the buyer’s guide and disclosure documents 
through the insurer’s website is not a requirement, but rather an 
optional method to satisfy the general requirement to provide 
the necessary documents to the prospective applicant. The 
subsection as adopted reads: "(d) If the application is received 
through the Internet, and if the insurer takes reasonable steps 
to ensure that the appropriate buyer’s guide and a disclosure 
document are available for viewing and printing on the insurer’s 
website which are opened or acknowledged by the prospective 
applicant, the provided buyer’s guide and disclosure document 
shall be deemed to satisfy the requirement that the appropriate 
buyer’s guide and the disclosure document be provided not 
later than the fifth business day after the date of receipt of the 
application." 
In addition to the change made to proposed §3.9708 as the re­
sult of comments on proposed §3.9708(d), the Department has 
added new §3.9708(f) as a result of comments on proposed 
§3.9702. The new §3.9708(f) exempts insurer’s receiving an 
application for private placement contracts as defined by the 
Insurance Code §1152.110(a) from the requirement to provide 
the buyer’s guide specified in §3.9710. This change is in re­
sponse to a comment on proposed §3.9702 in which the com­
menter recommends that private placement contracts involving 
accredited investors be exempt from the entire subchapter. The 
commenter states that buyers of private placement contracts are 
sophisticated investors and Securities Exchange Commission 
(SEC) rules do not require a prospectus for private placement 
contracts. Therefore, the commenter suggests the consumer 
notices required in proposed §3.9708 serve no purpose. The 
Department agrees that accredited investors are more sophisti­
cated purchasers and do not need every protection that is de­
signed for the more unsophisticated consumers. The Depart­
ment, however, declines to revise §3.9702 by excepting private 
placement contracts altogether from the applicability of the rules 
and instead has added the new subsection (f) to §3.9708 to ex­
cept private placement contracts from the buyer’s guide require­
ment. This change is consistent with the intent of the rules to bal­
ance the consumer protection interests of accredited investors 
while still ensuring that those investors are provided sufficient 
information to make a fully informed investment decision. Sec­
tion 3.9708(f) as adopted reads: "Insurers receiving an applica­
tion for private placement contracts as defined by the Insurance 
Code §1152.110(a) are not required to provide the buyer’s guide 
specified in §3.9710 of this subchapter." 
A new subsection (g) has been added to proposed §3.9708 as 
a result of comments. A commenter recommended deleting "If 
the buyer’s guide and disclosure document required by this sub­
chapter are not provided at or before the time of application." 
The commenter states that §3.9711(a) is vague and could be in­
terpreted to provide a safe harbor to insurers who as a routine 
matter already provide a 15-day free look period. The Depart­
ment disagrees with the commenter’s suggestion to delete part 
of §3.9711(a) and has instead added a new subsection (g) to 
§3.9708 to clarify that insurers have an independent duty to pro­
vide consumer notices, and that the consumer notice require­
ments apply even if the insurer provides a 15-day free look pe­
riod prior to the adoption of these rules. Section 3.9708(g) as 
adopted reads: "This section applies regardless of whether an 
insurer is providing a 15-day free look period like that required 
in §3.9711(a) of this subchapter (relating to Free Look Period) 
prior to the adoption of this subchapter or whether the insurer 
begins providing the 15-day free look period in accordance with 
§3.9711(a) of this subchapter." 
Also, as a result of a comment, proposed §3.9709 is revised to 
delete the language in §3.9709(a)(13) "that is reasonably intel­
ligible to the average consumer." Two commenters stated that 
this language is subjective and not defined, and that proposed 
§3.9709(b) includes a requirement that the disclosure document 
be written in language understandable by the typical person to 
which the disclosure is directed. The Department agrees with 
the commenter, and §3.9709(a)(13) as adopted reads in perti­
nent part: "information about the current guaranteed rate for new 
contracts that contains a clear notice that the rate is subject to 
change." 
Proposed §3.9709(a) has been revised to clarify that elements 
in paragraphs (1) - (13) are only necessary "if applicable." This 
change is another response to a previously discussed comment 
in which the commenter recommends that private placement 
contracts involving accredited investors be exempt from the en­
tire subchapter. In response to this comment, the Department 
has instead clarified that a document that contains the required 
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elements of §3.9709 for a disclosure document provide the min­
imum amount of information necessary to the prospective ap­
plicant. Therefore, the typical prospectus or other similar docu­
ments that are commonly provided to a private placement con­
tract applicant would be sufficient. Adding the language "if appli­
cable" clarifies that a disclosure document does not need to ad­
dress issues that are not relevant to the particular annuity prod­
uct being sold. Section 3.9709(a) as adopted reads: "At a min­
imum, the following information, if applicable, must be included 
in the disclosure document required to be provided under this 
subchapter..." 
Finally, as a result of a multiple comments pertaining to the 
buyer’s guide for variable annuities, proposed §3.9710 is re­
vised. Two commenters suggested that until the NAIC has 
adopted a buyer’s guide for variable annuities that no buyer’s 
guide be distributed.  One commenter suggested that until the 
NAIC Buyer’s Guide for Variable Annuities has been published, 
the Department require the Security and Exchange Commis­
sion’s document "Variable Annuities: What You Should Know." 
The revised §3.9710 requires no buyer’s guide for variable 
annuities for the first year the rule is effective, and then if there is 
not yet a NAIC buyer’s guide for variable annuities, the Security 
and Exchange Commission’s document "Variable Annuities: 
What You Should Know" must be provided. The requirement 
in proposed §3.9710 that the NAIC buyer’s guide for fixed 
annuities is required for prospective buyers of equity-indexed 
annuities if there is not yet a NAIC buyer’s guide specific to  
equity-index annuities remains unchanged in the adoption. 
The Department has also made changes for purposes of clarifi ­
cation to §§3.9709(c), 3.9711(b), and 3.9711(e). 
The Department has changed proposed §3.9709(c), relating to 
the identification of the documents that satisfy the requirements 
of §3.9709 for disclosure documents, to clarify the Department’s 
intent that subsection (c) does not limit the Commissioner’s abil­
ity to enforce not only subsection (c) but the other provisions of 
the section as well. Therefore, the word "other" is added in the 
sentence in §3.9709(c), that reads: "This subsection does not 
limit the commissioner’s ability to enforce the other provisions of 
this section or require the use of a FINRA-approved disclosure 
document." 
The Department has changed proposed §3.9711(b), related to 
the required notice of the free look period, to clarify the Depart­
ment’s intent that the required notice must prominently disclose 
the information concerning the 15-day free look period. There­
fore, the phrase "information concerning" is added in the sen­
tence in §3.9711(b), that reads: "The notice must prominently 
disclose information concerning the 15-day free look period." 
The Department has changed proposed §3.9711(e), related to 
the free look periods applicability to accredited investors, to clar­
ify the Department’s intent that the refund and free look period 
requirements do not apply to only subsection (e) but to other pro­
visions of the section as well. Therefore, the word "subsection" is 
replaced with the word "section." The revised §3.9711(e) reads: 
"The refund and free look period requirements in this section do 
not apply if the prospective owner is an accredited investor, as 
defined in Regulation D as adopted by the United States Secu­
rities and Exchange Commission." 
The Department has also made minor editorial changes to 
§3.9706(a) and §3.3709(a)(1) to: (i) correct the improper use of 
internal references; and (ii) correct improper punctuation. 
Section 3.9706(a) is revised to correct the reference to "chap­
ter" to "subchapter." The intent of defining the term "guaranteed 
element" is to define the term for usage only in the subchap­
ter and not for the entire chapter. Therefore, the subsection 
as adopted reads in pertinent part: "For the purposes of this 
subchapter "guaranteed element means..." This correction also 
makes §3.9706(a) internally consistent with the parallel provision 
in §3.9706(b). 
Section 3.9709(a)(1) is revised to correctly punctuate the series 
of three elements of information with semi-colons because one 
of the elements contains a comma. 
The following is a section-by-section summary of the new sec­
tions and the reasons for their adoption. 
§3.9701. Purpose. The rules are necessary to provide stan­
dards for the disclosure of certain minimum information about 
annuity contracts and to assist purchasers of annuity contracts to 
understand basic features of annuity contracts. Section 3.9701 
sets forth this purpose. 
§3.9702. Applicability and Scope. Section 3.9702 is necessary 
to specify the types of annuity contracts and certificates that 
are subject to the new rules. Section 3.9702(a) specifies that 
the subchapter applies to all group and individual annuity con­
tracts and certificates, except as provided in §3.9702(b). Sec­
tion 3.9702(b) specifies that except as provided in §3.9702(c), 
the subchapter does not apply to certain annuity products. Sec­
tion 3.9702(b)(1) specifies that the subchapter does not apply to 
immediate and deferred annuities that contain no non-guaran­
teed elements. Section 3.9702(b)(2) specifies that the subchap­
ter does not apply to annuities used to fund: (i) an employee 
pension plan subject to the Employee Retirement Income Secu­
rity  Act of 1974 (29  U.S.C. Section 1001 et seq.); (ii) a plan de­
scribed by the Internal Revenue Code of 1986 §§401(a), 401(k), 
or 403(b), in which the plan, for purposes of the Employee Re­
tirement Income Security Act of 1974 (29 U.S.C. Section 1001 
et seq.), is established or maintained by an employer; (iii) a gov­
ernmental or church plan as defined by the Internal Revenue 
Code of 1986 §414, or a deferred compensation plan of a state 
or local government or a tax-exempt organization under the In­
ternal Revenue Code of 1986 §457; (iv) a nonqualified deferred 
compensation arrangement established or maintained by an em­
ployer or plan sponsor; or (v) prepaid funeral benefits, as defined 
by the Finance Code Chapter 154. Section 3.9702(b)(3) spec­
ifies that the subchapter does not apply to a structured settle­
ment annuity. Section 3.9702(b)(4) specifies that the subchapter 
does not apply to a charitable gift annuity qualified under the In­
surance Code Chapter 102. Section 3.9702(b)(5) specifies that 
the subchapter does not apply to a funding agreement. Section 
3.9702(c) provides that notwithstanding the exemptions speci­
fied in §3.9702(b), the subchapter applies to an annuity used to 
fund a plan or arrangement that is funded solely by contributions 
an employee elects to make, whether on a pre-tax or after-tax ba­
sis, under certain specified conditions. These conditions are: (i) 
if the insurer has been notified that plan participants may choose 
from among two or more fixed annuity providers; and (ii) there 
is a direct solicitation of an individual employee by an agent for 
the purchase of an annuity contract. As used in the subsection, 
"direct solicitation" does not include a meeting held by an agent 
solely for the purpose of educating or enrolling employees in the 
plan or arrangement. 
§3.9703. Effective Date. Section 3.9703 provides that the rules 
apply only to annuity transactions subject to regulation under the 
subchapter that occur on or after six months after the effective 
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date of the rule as adopted. This delayed effective date is nec­
essary because of cost and compliance concerns of insurers. 
§3.9704. Definitions. Section 3.9704 defines the words and 
terms used in the rules. It provides that these terms have the 
same meaning as provided in the Insurance Code Chapter 102. 
The section defines the terms agent, buyer’s guide, contract 
owner, disclosure document, funding agreement, generic name, 
and structured settlement annuity. 
§3.9705. Determinable Elements. Section 3.9705(a) specifies 
that for the purpose of the subchapter, the term determinable 
elements means elements derived from processes or methods 
that are guaranteed at issue and are not subject to company 
discretion, but for which the values or amounts cannot be de­
termined until some point after issue. The subsection specifies 
that the term includes: (i) premiums; (ii) credited interest rates, 
including any bonus; (iii) benefits; (iv) values; (v) non-interest 
based credits; (vi) charges; and (vii) elements of formulas used 
to determine any element described by paragraphs (1) - (6) of 
the subsection. This definition and examples are necessary to 
ensure proper compliance with the subchapter. The definition 
and examples are used in defining the terms guaranteed ele-
ment and non-guaranteed element that are defined in §3.3906. 
Section 3.9705(b) specifies that determinable elements may be 
described as guaranteed but not determined at issue, and that 
an element is considered determinable if the element was com­
puted from only underlying determinable elements, or from both 
determinable and guaranteed elements. 
§3.9706. Guaranteed and Non-guaranteed Elements. Section 
3.9706(a) specifies that for the purposes of the subchapter, guar-
anteed element means an element listed in subsection (a)(1) ­
(7) of §3.9705 that is guaranteed and determined at issue. The 
subsection specifies that an element is considered guaranteed if 
all of the underlying elements used in its computation are guar­
anteed. Section 3.9706(b) specifies that for the purposes of the 
subchapter, "non-guaranteed element" means an element listed 
in subsection (a)(1) - (7) of §3.9705 that is subject to the insurer’s 
discretion and is not guaranteed at issue, and that an element is 
considered non-guaranteed if any underlying elements used in 
its computation is non-guaranteed. 
§3.9707. Effect on Other  Law.  Section 3.9707 provides that  
compliance with the subchapter is not a defense in any action 
brought by or for the Department alleging a violation of the In­
surance Code, or, except for this subchapter regulating annuity 
disclosures, any rule adopted pursuant to the Insurance Code. 
§3.9708. Required Consumer Notices. To achieve the purpose 
of the rules, it is necessary for the Department to mandate certain 
consumer notices and the minimum requirements for these no­
tices. Section 3.9708(a) specifies that if an application for an an­
nuity contract or certificate  is  taken in a face-to-face meeting,  the  
applicant must be given at or before the time of application both a 
disclosure document and the appropriate buyer’s guide specified 
in §3.9710 of the subchapter. Section 3.9708(b) specifies that if 
the application is taken by means other than in a face-to-face 
meeting the applicant must be sent not later than the fifth busi­
ness day after the date on which the completed application is 
received by the insurer both a disclosure document and the ap­
propriate buyer’s guide specified in §3.9710 of the subchapter. 
Section 3.9708(c) specifies that if the insurer receives the ap­
plication as a result of a direct solicitation through the mail, the 
insurer providing the appropriate buyer’s guide and a disclosure 
document in a mailing inviting prospective applicants to apply 
for an annuity contract or certificate satisfies the requirement in 
§3.9708(b) that the appropriate buyer’s guide and the disclosure 
document be provided not later than the fifth business day after 
the date of receipt of the application. Section 3.9708(d) speci­
fies that if the application is received through the Internet, and if 
the insurer takes reasonable steps to ensure that the appropriate 
buyer’s guide and a disclosure document are available for view­
ing and printing on the insurer’s website which are opened or ac­
knowledged by the prospective applicant, the provided buyer’s 
guide and disclosure document are deemed to satisfy  the  re­
quirement that the appropriate buyer’s guide and the disclosure 
document be provided not later than the fifth business day after 
the date of receipt of the application. Section 3.9708(e) speci­
fies that a solicitation for an annuity contract that is provided in a 
manner other than a face-to-face meeting must include a state­
ment that the proposed applicant may contact the insurer for a 
free annuity buyer’s guide. Section 3.9708(f) specifies that appli­
cations for private placement contracts do not require a buyer’s 
guide as described in §3.9710. Section 3.9708(g) specifies that 
§3.9708 applies whether or not a free look period is provided un­
der §3.9711. 
§3.9709. Disclosure Document. Section 3.9709 specifies the 
minimum requirements for the disclosure document required un­
der the subchapter. Section 3.9709(a) specifies that the fol­
lowing minimum information, if applicable, must be included in 
the required disclosure document: (i) the generic name of the 
contract; the insurer product name, if different from the generic 
name; the product’s form number; and a statement of the fact 
that the contract is an annuity; (ii) the insurer’s name and ad­
dress; (iii) a description of the contract and the benefits provided 
under the contract that emphasizes the long-term nature of the 
contract and the inclusion of examples of the long-term nature 
as appropriate; (iv) the guaranteed, non-guaranteed, and deter­
minable elements of the contract, any limitations of those ele­
ments,  and an explanation of how those elements operate; (v) 
an explanation of the initial crediting rate, specifying any bonus 
or introductory portion, the duration of the initial crediting rate, 
and the fact that rates may change from time to time and are not 
guaranteed; (vi) periodic income options, both on a guaranteed 
and non-guaranteed basis; (vii) any value reductions caused by 
withdrawals from or surrender of the contract; (viii) how values 
in the contract can be accessed; (ix) the death benefit, if avail­
able, and how the death benefit is computed; (x) a summary of 
the federal tax status of the contract and any penalties applica­
ble on withdrawal of values from the contract; (xi) the impact of 
any rider, such as a long-term care rider; (xii) a list of the specific 
dollar amount or percentage charges and fees, with an explana­
tion of how those charges and fees apply; and (xiii) information 
about the current guaranteed rate for new contracts that contains 
a clear  notice that the rate is subject to change. 
Section 3.9709(b) requires an insurer to define  terms used in the  
disclosure document in language that facilitates the understand­
ing by a typical person within the segment of the public to which 
the disclosure document is directed. This provision is intended 
to require insurers to craft disclosures relevant to the intended 
market for the particular product discussed in the disclosure. For 
example, a product intended for senior citizens or retirees may 
have a disclosure document printed in larger font to facilitate eas­
ier reading. 
Section 3.9709(c) specifies that a disclosure document that com­
plies with the Financial Industry Regulatory Authority (FINRA) 
Conduct Rules and the United States Securities and Exchange 
Commission prospectus requirements satisfies the requirements 
of the section for disclosure documents. Section 3.9709(c) fur-
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ther specifies that the subsection does not limit the commis­
sioner’s ability to enforce the other provisions of the section or 
require the use of a FINRA-approved disclosure document. Ad­
ditionally, under §3.9709(c), a safe harbor is provided for an an­
nuity contract that is regulated by, and complies with, the FINRA 
Conduct Rules and the SEC prospectus requirements pertaining 
to disclosure. 
§3.9710. Buyer’s Guide. Section 3.9710 provides that for the 
purposes of the subchapter, an appropriate buyer’s guide is the 
latest version of the buyer’s guide adopted by the NAIC that ap­
plies to the particular type of annuity (such as fixed deferred an­
nuity, equity-indexed annuity, or variable annuity) that is the sub­
ject of the transaction. The section specifies that if the NAIC 
has not adopted a buyer’s guide for variable annuities, then no 
buyer’s guide is required until one year after the date on which 
this subchapter becomes effective. If the NAIC has not adopted 
a buyer’s guide for variable annuities within one year after the 
date on which this subchapter becomes effective, then for pur­
poses of this subchapter the appropriate buyer’s guide is the lat­
est version of the SEC’s Office of Investor Education and Advo­
cacy "Variable Annuities: What You Should Know", SEC Pub. 
011. 
§3.9711. Free Look Period. To achieve the purposes of the 
rules, it is necessary for the Department to mandate a free look 
period in certain circumstances. Section 3.9711 is necessary to 
specify the provisions relating to the free look period required 
in certain circumstances. Section 3.9711(a) specifies that if the 
required buyer’s guide and the disclosure document are not pro­
vided at or before the time of application, a free look period of at 
least 15 calendar days must be provided during which the appli­
cant may return the contract without penalty. Section 3.9711(b) 
requires that notice of the free look period required under the 
section be provided to consumers  in a notice  that is included  on  
or attached to the cover page of the delivered annuity contract, 
and that the notice must prominently disclose information con­
cerning the 15-day free look period. Section 3.9711(c) specifies 
that the free look period begins the date the consumer receives 
the contract and runs concurrently with any other free look period 
required under the Texas Administrative Code, the Texas Insur­
ance Code, or another law of this state. Section 3.9711(d) spec­
ifies that an unconditional refund without penalty for purposes 
of the section for variable or modified guaranteed annuity con­
tracts means a refund equal to the cash surrender value provided 
in the annuity contract, plus any fees or charges deducted from 
the premiums or imposed under the contract. Section 3.9711(e) 
specifies that the refund and free look period requirements in the 
section do not apply if the prospective owner is an accredited 
investor, as defined in Regulation D as adopted by the United 
States Securities and Exchange Commission. This exemption 
is consistent with the Department’s determination that accred­
ited investors are more sophisticated purchasers and therefore 
do not need every protection designed for more unsophisticated 
consumers. 
§3.9712. Report to Contract Owners. Section 3.9712 specifies 
the provisions relating to the report to contract owners. Sec­
tion 3.9712(a) requires, for annuities in the payout period with 
changes in non-guaranteed elements and for the accumulation 
period of a deferred annuity, the insurer to provide each contract 
owner with a report, at least annually, on the status of the con­
tract. Section 3.9712(b) specifies the minimum information that 
must be included in the report. 
HOW THE SECTIONS WILL FUNCTION. 
Section 3.9701 specifies the purpose of the subchapter. Section 
3.9702 specifies the applicability and scope of the subchapter. 
It also specifies the types of annuity contracts to which the new 
rules apply and do not apply. 
Under §3.9703, the rules apply only to annuity transactions sub­
ject to regulation under the subchapter that occur on or after six 
months after the effective date of the rule as adopted. 
Section 3.9704 specifies that the words and terms  defined in 
the Insurance Code Chapter 102 have the same meaning when 
used in the subchapter. The section defines the terms agent, 
buyer’s guide, contract owner, disclosure document, funding 
agreement, generic name, and structured settlement annuity. 
Section 3.9705 defines and provides examples of the term 
determinable elements. 
Section 3.9706 defines the terms guaranteed element and non-
guaranteed element. 
Section 3.9707 specifies that compliance with the subchapter is 
not a defense in any action brought by or for the Department 
alleging a violation of the Insurance Code, or, except for this 
subchapter regulating annuity disclosures, any rule adopted pur­
suant to the Insurance Code. 
Section 3.9708 specifies certain consumer notices required un­
der the subchapter. Section 3.9708(a) specifies that if an ap­
plication for an annuity contract or certificate  is  taken in a face­
to-face meeting, the applicant must be given at or before the 
time of application both a disclosure document and the appropri­
ate buyer’s guide specified in §3.9710 of the subchapter. Sec­
tion 3.9708(b) specifies that if the application is taken by means 
other than in a face-to-face meeting the applicant must be sent 
not later than the fifth business day after the date on which the 
completed application is received by the insurer both a disclo­
sure document and the appropriate buyer’s guide specified in 
§3.9710 of the subchapter. Section 3.9708(c) specifies that if 
the insurer receives the application as a result of a direct so­
licitation through the mail, the insurer providing the appropriate 
buyer’s guide and a disclosure document in a mailing inviting 
prospective applicants to apply for an annuity contract or certifi ­
cate is considered to satisfy the requirement in §3.9708(b) that 
the appropriate buyer’s guide and the disclosure document be 
provided not later than the fifth business day after the date of 
receipt of the application. Section 3.9708(d) specifies that if the 
application is received through the Internet, and if the insurer 
takes reasonable steps to ensure that the appropriate buyer’s 
guide and a disclosure document are available for viewing and 
printing on the insurer’s website which are opened or acknowl­
edged by the prospective applicant, the provided buyer’s guide 
and disclosure document are deemed to satisfy the requirement 
that the appropriate buyer’s guide and the disclosure document 
be provided not later than the fifth business day after the date of 
receipt of the application. 
Section 3.9708(e) specifies that a solicitation for an annuity con­
tract that is provided in a manner other than a face-to-face meet­
ing must include a statement that the proposed applicant may 
contact the insurer for a free annuity buyer’s guide. Section 
3.9708(f) specifies that applications for private placement con­
tracts do not require a buyer’s guide as described in §3.9710. 
Section 3.9708(g) specifies that §3.9708 applies regardless of 
whether an insurer is providing a 15-day free look period like 
that required in §3.9711(a) prior to the adoption of these rules or 
whether the insurer begins providing the 15-day free look period 
in accordance with §3.9711(a). 
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Section 3.9709 specifies the minimum requirements for the 
disclosure document required under the subchapter. Section 
3.9709(a) specifies the minimum information that must be  
included in the required disclosure document, if applicable. 
Under §3.9709(b), an insurer is required to define terms used 
in the disclosure document in language that facilitates the 
understanding by a typical person within the segment of the 
public to which the disclosure document is directed. Section 
3.9709(c) further specifies that the subsection does not limit 
the commissioner’s ability to enforce the other provisions of 
the section or require the use of a FINRA-approved disclosure 
document. Additionally, a safe harbor is provided from the 
provisions of the rules for an annuity contract that is regulated 
by, and complies with, the FINRA Conduct Rules and the SEC 
prospectus requirements pertaining to disclosure. 
Section 3.9710 specifies that for the purposes of the subchapter, 
an appropriate buyer’s guide is the latest version of the buyer’s 
guide adopted by the NAIC that applies to the particular type of 
annuity (such as fixed deferred annuity, equity-indexed annuity, 
or variable annuity) that is the subject of the transaction. If the 
NAIC has not adopted a buyer’s guide for equity-indexed annu­
ities, then the appropriate buyer’s guide is the Buyer’s Guide to 
Fixed Deferred Annuities that has been most recently adopted by 
the NAIC.  The section  specifies that if the NAIC has not adopted 
a buyer’s guide for variable annuities, then no buyer’s guide is 
required until  one year after  the date on which  the subchapter  
becomes effective. If the NAIC has not adopted a buyer’s guide 
for variable annuities within one year after the date on which 
the subchapter becomes effective, then for purposes of the sub­
chapter the appropriate buyer’s guide is the latest version of the 
SEC’s Office of Investor Education and Advocacy "Variable An­
nuities: What You Should Know," SEC Pub. 011. 
Section 3.9711 specifies the provisions relating to the free look 
period required in certain circumstances. Under §3.9711(a), if 
the required buyer’s guide and the disclosure document are not 
provided at or before the time of application, then a free look pe­
riod of at least 15 calendar days must be provided during which 
the applicant may return the contract without penalty. Under 
§3.9711(b), insurers are required to provide the notice of the free 
look period to consumers in a notice that is included on or at­
tached to the cover page of the delivered annuity contract and 
are required to prominently disclose information concerning the 
15-day free look period in the notice. 
Section 3.9711(c) specifies that the free look period begins the 
date the consumer receives the contract and runs concurrently 
with any other free look period required under the Texas Admin­
istrative Code, the Texas Insurance Code, or another law of this 
state. Section 3.9711(d) specifies that an unconditional refund 
without penalty for purposes of the section for variable or mod­
ified guaranteed annuity contracts means a refund equal to the 
cash surrender value provided in the annuity contract, plus any 
fees or charges deducted from the premiums or imposed un­
der the contract. Section 3.9711(e) specifies that the refund and 
free look period requirements in the section do not apply if the 
prospective owner is an accredited investor, as defined in Reg­
ulation D as adopted by the United States Securities and Ex­
change Commission. 
Under §3.9712, for annuities in the payout period with changes 
in non-guaranteed elements and for the accumulation period of 
a deferred annuity, the insurer is required to provide each con­
tract owner with a report on the status of the contract. The re­
port, which must be provided at least annually, must include cer­
tain specified information, including (i) the beginning and ending 
dates of the current reporting period; (ii) the accumulation and 
cash surrender value, if any, at the end of the previous reporting 
period; and the current reporting period; (iii) the total amounts, if 
any, that have been credited, charged to the contract or certifi ­
cate value, or paid during the current reporting period; and (iv) 
the amount of any outstanding loans as of the end of the current 
reporting period. 
SUMMARY OF COMMENTS AND AGENCY RESPONSE. 
§3.9702. Applicability and Scope. 
Comment: Commenters requested that §3.9702(b)(1) be re­
vised to read "immediate and  deferred annuities that contain 
no non-guaranteed elements." A commenter noted that the 
proposed language of "immediate and deferred annuities that 
contain only guaranteed elements" could include annuities that 
have no non-guaranteed elements but do contain determinable 
elements. 
Agency Response: The Department agrees with the com­
menters and has revised proposed §3.9702 as the commenters 
suggested. Excluding from applicability annuities that contain 
determinable elements was not the intent of the proposed 
rules. Therefore, the Department has §3.9702(b)(1) as adopted 
to read "immediate and deferred annuities that contain no 
non-guaranteed elements." 
Comment: A commenter suggests a new provision be added to 
proposed §3.9702 to provide that private placement contracts 
to accredited investors be excluded from the rule’s applicabil­
ity. The commenter’s reasons are: (i) private placement con­
tracts involving accredited investors are exempt from Securities 
Exchange Commission (SEC) registration; and (ii) the use of a 
prospectus is not required under securities rules. According to 
the commenter, the Department should exclude exempt insurers 
from providing a disclosure notice and a buyer’s guide to accred­
ited investors who are presumed to be financially sophisticated 
as recognized by the SEC. The term "accredited investor" is de­
fined by federal securities law, and for a natural person requires 
exceeding either a net worth or income requirement. 
Agency Response: The Department understands that investors 
in private placement contracts may not require the same degree 
of consumer protection as other annuity buyers For example, the 
rules in §3.9711 requiring the free look period create an excep­
tion for accredited investors. However, the Department declines 
to exclude private placement contracts from the applicability of 
the entire rule for the following reasons: (i) accredited investors 
are presumed to have a higher degree of investor sophistication, 
and do not need the buyers guide; (ii) even accredited investors 
considering the purchase of a private placement annuity contract 
can benefit from  the additional information required in §3.3709 
which requires certain disclosures related to the annuity product 
being considered for purchase; (iii) the extra costs in distribut­
ing a disclosure does not outweigh the potential benefits of the 
disclosures; and these disclosure requirements can be satisfied 
by the usual prospectus and disclosures that prospective private 
placement annuity buyers are already given. Therefore, insurers 
offering private market annuity products can provide the required 
disclosures without undue hardship. However, in response to the 
comment and in lieu of revising proposed §3.9702 as requested 
by the commenter, the Department is revising proposed §3.9708 
and §3.9709. Section 3.9708 is revised in this adoption to add 
new subsection (f), which amends the buyer’s guide requirement 
to create an exception for private placement contracts. Addition-
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ally, §3.9709(a) is revised to clarify that elements in paragraphs 
(1) - (13) are only necessary "if applicable." These two revisions 
respond in part to the commenter’s concerns but also balance 
the consumer protection interests of accredited investors while 
still ensuring that those investors are provided sufficient informa­
tion to make a fully informed investment decision. 
§3.9703. Effective Date. 
Comment: One commenter requests that the Department con­
sider a later effective date of six months from the date the rules 
are adopted. The commenter’s reasons are: (i) other states cur­
rently exclude variable annuities from their annuity disclosure 
rules; (ii) insurers will need time to comply with the new regu­
lations; and (iii) insurers need the time to update computer sys­
tems and training manuals, develop and/or update application 
forms and disclosure documents, as well as conduct agent train­
ing to ensure compliance with the new rules. 
Agency Response: The Department appreciates the cost and 
compliance concerns of insurers and has made the requested 
change in §3.9703 as adopted: "This subchapter shall apply only 
to annuity transactions subject to regulation under this subchap­
ter that occur on  or after  the date that is six months after the 
effective date of this subchapter." 
§3.9708. Required Consumer Notice. 
Comment: Two commenters state that the language "in order 
to satisfy" in §3.9708(d) implies that the delivery of consumer 
notices via the Internet would be a mandatory requirement if 
an application is received online. According to one commenter, 
requiring insurers to provide these disclosure agreements and 
acknowledgement through the Internet would require program 
changes. The commenters suggest that the language allow for 
the delivery of the consumer notice via the Internet as an op­
tion that replaces a hard copy mail delivered notice rather than 
a mandatory requirement. 
Agency Response: The Department agrees with the com­
menters and has revised §3.9708(d) to incorporate the com­
menters’ suggested change. Section 3.9708(d) as adopted 
is revised to read: "If the application is received through the 
Internet, and if the insurer takes reasonable steps to ensure that 
the appropriate buyer’s guide and a disclosure document are 
available for viewing and printing on the insurer’s website which 
are opened or acknowledged by the prospective applicant, 
the provided buyer’s guide and disclosure document shall be 
deemed to satisfy the requirement that the appropriate buyer’s 
guide and the disclosure document be provided not later than 
the fifth business day after the date of receipt of the application." 
§3.9709. Disclosure Document. 
Comment: Two commenters suggest that the language 
"that is reasonably intelligible to the average consumer" in 
§3.9709(a)(13) be deleted. The commenters assert the follow­
ing reasons for the requested change: (i) the language is not in 
the NAIC model act; (ii) the language was not in House Bill (HB) 
1293, as enacted by the 81st Legislature, Regular Session, 
which was vetoed; (iii) the language is a subjective standard 
that is not clearly defined; and (iv) §3.9709(b) provides a clear 
standard without that language that is applicable to the entire 
disclosure document. Additionally, one commenter asked that 
if this language is not deleted, that the Department clarify the 
language for compliance purposes. 
Agency Response: The Department agrees with the com­
menters and has revised proposed §3.9709(a)(13) to delete the 
language as the commenters suggested. 
Comment: One commenter suggests a new §3.9709(b) to re­
quire that the disclosure document in proposed §3.9709 be re­
quired to score no less readable than an eighth grade score on 
the Flesch-Kincaid readability test. According to the commenter, 
adopting readability standards for disclosure documents would 
strengthen the rules. The commenter expresses concern that 
not having readable buying guides and disclosure notices would 
diminish important consumer protections for complex insurance 
products. 
Agency Response: The Department understands the expressed 
concern but declines to make the requested change. The De­
partment’s reasons are the following. First, the rule already in­
cludes a requirement in §3.9709(b) that an insurer must define 
terms used in the disclosure document in language that facili­
tates the understanding by a typical person within the segment of 
the public to which the disclosure document is directed. The De­
partment acknowledges that some annuity products on the mar­
ket may be intended to be sold only to sophisticated investors 
who may benefit from a notice appropriate to their level of finan­
cial expertise. Second, it is the Department’s position that the 
readability language requirements in the rule are sufficient to en­
sure that the disclosure documents will be readable by intended 
consumers. Third, the Department’s position is that uniformity 
of disclosure documents across states is an important objective. 
A Flesch-Kincaid readability test requirement is not consistent 
with that objective because it could necessitate the revision of 
already established out-of-state disclosure notices for products 
sold in Texas, thereby increasing the costs to insurers that would 
likely be passed on to consumers.  
§3.9710. Buyers Guide. 
Comment: Two commenters recommend that until the National 
Association of Insurance Commissioners (NAIC) produces a 
buyer’s guide specific to variable annuities, no buyer’s guide 
should be distributed. A commenter asserts that providing the 
fixed deferred annuity buyer’s guide as required in §3.9710 
could be confusing to prospective buyers of variable annuities. 
Further, one commenter states that the prospectus that the SEC 
already requires for most variable annuities contains pertinent 
information about that type of annuity. Another commenter 
suggests that during the interim period in which no NAIC Buyer’s 
Guide for Variable Annuities has been published, that the De­
partment require the SEC’s document titled "Variable Annuities: 
What You Should Know" as an appropriate buyer’s guide for the 
purposes of §3.9708. 
Agency Response: The Department agrees that a specific 
NAIC buyer’s guide to variable annuities would be the preferred 
mandatory buyer’s guide. Though the Department prefers 
that insurers provide the NAIC’s annuity buyer’s guides, the 
specific buyer’s guide for both equity-indexed and variable 
annuities have not yet been adopted by the NAIC. The proposed 
§3.9710 requirement that the NAIC’s Buyer’s Guide to Fixed 
Deferred Annuities be provided for equity-indexed and variable 
annuities represents the purposeful intent of the Department to 
ensure that alternative information be provided for the benefit of  
prospective consumers if NAIC buyer’s guides that apply to the 
particular type of annuity that is the subject of the transaction 
are not available. Therefore, in response to the comments, the 
Department has revised §3.9710 in this adoption to require no 
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buyer’s guide for variable annuity sales for the first year after 
these rules become effective. 
Under the rules as adopted, thereafter, if the NAIC has not yet 
adopted a buyer’s guide specific to variable annuities, then the 
appropriate buyer’s guide will be the most recently published 
SEC "Variable Annuities: What You Should Know", SEC Pub. 
011. This revision is made because the Department has deter­
mined that this pamphlet provides useful information to prospec­
tive variable annuity customers. The one-year delay is neces­
sary to provide the NAIC Working Group additional time to adopt 
a buyer’s guide for variable annuities. However, the Depart­
ment does not control the NAIC’s development or adoption of 
the buyer’s guides, and therefore the Department cannot guar­
antee that a specific buyer’s guide for variable annuities will be 
adopted during the next year. Therefore, §3.9710 as adopted 
specifies that the appropriate buyer’s guide for variable annu­
ities is the SEC’s pamphlet, in the event that a variable annuity 
specific guide is not adopted by the NAIC within one year after 
the date that the rules become effective. Additionally, proposed 
§3.9710 is revised as adopted to clarify that if the NAIC has not 
adopted a buyer’s guide for equity-indexed annuities, the appro­
priate buyer’s guide is the Buyer’s Guide to Fixed Deferred An­
nuities that has been most recently adopted by the NAIC. 
§3.9711. Free Look. 
Comment: One commenter expresses concern that proposed 
§3.9711(a) may harm consumers by providing a safe harbor for 
insurers to effectively ignore the proposed consumer notice and 
buyer’s guide rule provisions in those instances in which a com­
pany currently provides a 15-day free look period, i.e., before 
these rule requirements are adopted. The commenter recom­
mends deleting "If the buyer’s guide and disclosure document 
required by this subchapter are not provided at or before the time 
of application." 
Agency Response: The Department understands the concern 
of the commenter and has made a clarifying change in the 
proposal. The Department, however, does not agree with 
deleting the language suggested by the commenter because 
such a change would result in these rules providing a blanket 
free look period for applicable annuities, regardless of whether 
the required consumer notices are provided. This deletion is 
not consistent with the intent of the rule to create a self-help 
consumer remedy when the required consumer notices are not 
timely provided. It is the Department’s opinion that regardless 
of whether this recommended deletion is made, the Depart­
ment would have the regulatory authority to enforce all of the 
requirements in these rules, including §3.9708 relating to re­
quired consumer notices. However, in lieu of revising proposed 
§3.9711(a), as requested by the commenter, the Department 
has revised proposed §3.9708, relating to required consumer 
notices, to add a new subsection (g) to clarify that insurers have 
a duty to provide consumer notices, and that a 15-day free look 
is an additional remedy for annuity buyers but not a safe harbor 
creating immunity from Department regulatory action. Section 
3.9708(g) as adopted reads: "(g) This section applies regard­
less of whether an insurer is providing a 15-day free look period 
like that required in §3.9711(a) of this subchapter (relating to 
Free Look Period) prior to the adoption of this subchapter or 
whether the insurer begins providing the 15-day free look period 
in accordance with §3.9711(a) of this subchapter. 
Comment: A commenter urges that the Department remove 
proposed §3.9711(e), which provides that the refund and free 
look period requirements of the subsection do not apply if 
the prospective owner is an accredited investor, as defined in 
Regulation D as adopted by the SEC. The commenter states 
that accredited investors should also be given the opportunity 
of a free look period. 
Agency Response: The Department declines to make the re­
quested change for the following reasons. The Department is 
of the opinion that accredited investors are more sophisticated 
purchasers and therefore do not need every protection designed 
for more unsophisticated consumers. The Department’s under­
standing is that a natural person who may qualify as an accred­
ited investor under federal securities regulations must affirma­
tively represent to an insurer that they meet the definition in the 
SEC’s Regulation D if they wish to be treated as an accredited 
investor. A natural person that potentially meets the federal reg­
ulatory definition of an accredited investor can choose between 
being treated as a non-accredited investor natural person for pur­
poses of the rule, or can voluntarily opt into the market available 
to accredited investors under the SEC’s Regulation D. There­
fore, an individual who is a potential accredited investor may 
benefit from the free look option provided by §3.9711 at their own 
initiative by declining to self-identify as an accredited investor. 
NAMES OF THOSE COMMENTING FOR AND AGAINST THE 
PROPOSAL. 
For, with changes: American Association of Retired Persons 
(AARP), American Council of Life Insurers (ACLI), Office of Pub­
lic Insurance Counsel (OPIC), and Texas Association of Life and 
Health Insurers (TALHI). 
Against: None. 
STATUTORY AUTHORITY. The new subchapter is adopted 
under the Insurance Code §§1108.002, 31.002, 101.051(b)(1), 
(b)(3), and (b)(5)(A), 1152.002, 1114.007, 1114.001, and 36.001. 
Section 1108.002 specifies that for the purpose of regulation 
under the Insurance Code, an annuity contract is considered 
an insurance policy or contract if the annuity contract is issued 
by a life, health, or accident insurance company, including a 
mutual company or fraternal benefit society or issued under 
an annuity or benefit plan used by an employer or individual. 
Section 31.002 specifies that in addition to other required duties, 
the Department shall regulate the business of insurance in 
this state; administer the workers’ compensation system of 
this state as provided by the Labor Code Title 5; and ensure 
that the Insurance Code and other laws regarding insurance 
and insurance companies are executed. Section 101.051(b)(1) 
specifies that the making or proposing to make, as an insurer, an 
insurance contract constitutes the business of insurance in this 
state. Section 101.051(b)(3) specifies that taking or receiving 
an insurance application constitutes the business of insurance 
in this state. Section 101.051(b)(5)(A) specifies that issuing 
or delivering a contract to a resident of this state constitutes 
the business of insurance. Section 1152.005 specifies that 
the Commissioner may adopt rules that are fair, reasonable, 
and appropriate to augment and implement the Insurance 
Code Chapter 1152, relating to separate accounts and variable 
annuity contracts, including rules establishing agent licensing, 
standard policy provisions, and disclosure. 
Section 1114.007 specifies that the Commissioner may adopt 
reasonable rules in the manner prescribed by Subchapter A, 
Chapter 36, to accomplish and enforce the purpose of Chap­
ter 1114. Section 1114.001 states that the purpose of Chapter 
1114 is to regulate the activities of insurers and agents with re­
spect to the replacement of existing life insurance and annuities; 
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protect the interests of purchasers of life insurance or annuities 
by establishing minimum standards of conduct to be observed 
in certain transactions; ensure that purchasers receive informa­
tion with which a decision in the purchaser’s best interest may 
be made; reduce the opportunity for misrepresentation and in­
complete disclosure; and establish penalties for failure to com­
ply with the requirements adopted under Chapter 1114. Section 
36.001 provides that the Commissioner of Insurance may adopt 
any rules necessary and appropriate to implement the powers 
and duties of the Texas Department of Insurance under the In­
surance Code and other laws of this state. 
§3.9702. Applicability and Scope. 
(a) This subchapter applies to all group and individual annuity 
contracts and certificates except as provided by subsection (b) of this 
section. 
(b) This subchapter does not apply to the following annuity 
products except as provided in subsection (c) of this section: 
(1) immediate and deferred annuities that contain no non-
guaranteed elements; 
(2) annuities used to fund: 
(A) an employee pension plan subject to the Employee 
Retirement Income Security Act of 1974 (29 U.S.C. Section 1001 et 
seq.); 
(B) a plan described by the Internal Revenue Code of 
1986 §§401(a), 401(k), or 403(b), in which the plan, for purposes of the 
Employee Retirement Income Security Act of 1974 (29 U.S.C. Section 
1001 et seq.), is established or maintained by an employer; 
(C) a governmental or church plan as defined by the  In­
ternal Revenue Code of 1986 §414, or a deferred compensation plan 
of a state or local government or a tax-exempt organization under the 
Internal Revenue Code of 1986 §457; 
(D) a nonqualified deferred compensation arrangement 
established or maintained by an employer or plan sponsor; or 
(E) prepaid funeral benefits, as defined by the Finance 
Code Chapter 154; 
(3) a structured settlement annuity; 
(4) a charitable gift annuity qualified under the Insurance 
Code Chapter 102; or 
(5) a funding agreement. 
(c) Notwithstanding the exemptions specified in subsection (b) 
of this section, this subchapter applies to an annuity used to fund a 
plan or arrangement that is funded solely by contributions an employee 
elects to make, whether on a pre-tax or after-tax basis, if the insurer 
has been notified that plan participants may choose from among two 
or more fixed annuity providers and there is a direct solicitation of an 
individual employee by an agent for the purchase of an annuity con­
tract. As used in this subsection, "direct solicitation" does not include 
a meeting held by an agent solely for the purpose of educating or en­
rolling employees in the plan or arrangement. 
§3.9703. Effective Date. 
This subchapter shall apply only to annuity transactions subject to reg­
ulation under this subchapter that occur on or after the date that is six 
months after the effective date of this subchapter. 
§3.9706. Guaranteed and Non-guaranteed Elements. 
(a) For the purposes of this subchapter, "guaranteed element" 
means an element listed in §3.9705(a)(1) - (7) of this subchapter (re­
lating to Determinable Elements) that is guaranteed and determined at 
issue. An element is considered guaranteed if all of the underlying el­
ements used in its computation are guaranteed. 
(b) For the purposes of this subchapter, "non-guaranteed ele­
ment" means an element listed in §3.9705(a)(1) - (7) of this subchapter 
that is subject to the insurer’s discretion and is not guaranteed at issue. 
An element is considered non-guaranteed if any underlying element 
used in its computation is non-guaranteed. 
§3.9708. Required Consumer Notices. 
(a) If an application for an annuity contract or certificate is 
taken in a face-to-face meeting, the applicant shall be given at or be­
fore the time of application both a disclosure document and the appro­
priate buyer’s guide specified in §3.9710 of this subchapter (relating to 
Buyer’s Guide). 
(b) If the application is taken by means other than in a face-to­
face meeting the applicant shall be sent not later than the fifth business 
day after the date on which the completed application is received by the 
insurer both a disclosure document and the appropriate buyer’s guide 
specified in §3.9710 of this subchapter. 
(c) If the insurer receives the application as a result of a direct 
solicitation through the mail, the insurer’s providing the appropriate 
buyer’s guide and a disclosure document in a mailing inviting prospec­
tive applicants to apply for an annuity contract or certificate satisfies 
the requirement in subsection (b) of this section that the appropriate 
buyer’s guide and the disclosure document be provided not later than 
the fifth business day after the date of receipt of the application. 
(d) If the application is received through the Internet, and if 
the insurer takes reasonable steps to ensure that the appropriate buyer’s 
guide and a disclosure document are available for viewing and print­
ing on the insurer’s website which are opened or acknowledged by the 
prospective applicant, the provided buyer’s guide and disclosure doc­
ument shall be deemed to satisfy the requirement that the appropriate 
buyer’s guide and the disclosure document be provided not later than 
the fifth business day after the date of receipt of the application. 
(e) A solicitation for an annuity contract that is provided in 
a manner other than a face-to-face meeting must include a statement 
that the proposed applicant may contact the insurer for a free annuity 
buyer’s guide. 
(f) Insurers receiving an application for private placement con­
tracts as defined by the Insurance Code §1152.110(a) are not required 
to provide the buyer’s guide specified in §3.9710 of this subchapter. 
(g) This section applies regardless of whether an insurer is pro­
viding a 15-day free look period like that required in §3.9711(a) of this 
subchapter (relating to Free Look Period) prior to the adoption of this 
subchapter or whether the insurer begins providing the 15-day free look 
period in accordance with §3.9711(a) of this subchapter. 
§3.9709. Disclosure Document. 
(a) At a minimum, the following information, if applicable, 
must be included in the disclosure document required to be provided 
under this subchapter: 
(1) the generic name of the contract; the insurer product 
name, if different from the generic name; the product’s form number; 
and a statement of the fact that the contract is an annuity; 
(2) the insurer’s name and address; 
(3) a description of the contract and the benefits provided 
under the contract; the description must emphasize the long-term na­
ture of the contract and include examples of the long-term nature as 
appropriate; 
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(4) the guaranteed, non-guaranteed, and determinable ele­
ments of the contract, any limitations of those elements, and an expla­
nation of how those elements operate; 
(5) an explanation of the initial crediting rate, specifying 
any bonus or introductory portion, the duration of the initial crediting 
rate, and the fact that rates may change from time to time and are not 
guaranteed; 
(6) periodic income options, both on a guaranteed and non-
guaranteed basis; 
(7) any value reductions caused by withdrawals from or 
surrender of the contract; 
(8) how values in the contract can be accessed; 
(9) the death benefit, if available, and how the death benefit 
is computed; 
(10) a summary of: 
(A) the federal tax status of the contract; and 
(B) any penalties applicable on withdrawal of values 
from the contract; 
(11) the impact of any rider, such as a long-term care rider; 
(12) a list of the specific dollar amount or percentage 
charges and fees, with an explanation of how those charges and fees 
apply; and 
(13) information about the current guaranteed rate for new 
contracts that contains a clear notice that the rate is subject to change. 
(b) An insurer shall define terms used in the disclosure docu­
ment in language that facilitates the understanding by a typical person 
within the segment of the public to which the disclosure document is 
directed. 
(c) A disclosure document that complies with the Financial In­
dustry Regulatory Authority (FINRA) Conduct Rules and the United 
States Securities and Exchange Commission (SEC) prospectus require­
ments satisfies the requirements of this section for disclosure docu­
ments. This subsection does not limit the commissioner’s ability to 
enforce the other provisions of this section or require the use of a 
FINRA-approved disclosure document. This subsection provides a 
safe harbor under this subchapter for an annuity contract that is reg­
ulated by, and complies with, the FINRA Conduct Rules and the SEC 
prospectus requirements pertaining to disclosure. 
§3.9710. Buyer’s Guide. 
For the purposes of this subchapter, an appropriate buyer’s guide is the 
latest version of the buyer’s guide adopted by the NAIC that applies to 
the particular type of annuity (such as fixed deferred annuity, equity-in­
dexed annuity, or variable annuity) that is the subject of the transaction. 
If the NAIC has not adopted a buyer’s guide for equity-indexed annu­
ities, then the appropriate buyer’s guide is the Buyer’s Guide to Fixed 
Deferred Annuities that has been most recently adopted by the NAIC. 
If the NAIC has not adopted a buyer’s guide for variable annuities, then 
no buyer’s guide is required until one year after the date on which this 
subchapter becomes effective. If the NAIC has not adopted a buyer’s 
guide for variable annuities within one year after the date on which 
this subchapter becomes effective, then for purposes of this subchapter 
the appropriate buyer’s guide is the latest version of the SEC’s Office 
of Investor Education and Advocacy "Variable Annuities: What You 
Should Know", SEC Pub. 011. 
§3.9711. Free Look Period. 
(a) If the buyer’s guide and the disclosure document required 
by this subchapter are not provided at or before the time of application, 
a free look period of at least 15 calendar days must be provided during 
which the applicant may return the contract without penalty. 
(b) Notice of the free look period required under this section 
must be provided to consumers in a notice that  is  included on or at­
tached to the cover page of the delivered annuity contract. The notice 
must prominently disclose information concerning the 15-day free look 
period. 
(c) The free look period shall begin on the date the consumer 
receives the annuity contract and shall run concurrently with any other 
free look period required under the Texas Administrative Code, the 
Texas Insurance Code, or another law of this state. 
(d) An unconditional refund without penalty for purposes of 
this section for variable or modified guaranteed annuity contracts shall 
mean a refund equal to the cash surrender value provided in the annu­
ity contract, plus any fees or charges deducted from the premiums or 
imposed under the contract. 
(e) The refund and free look period requirements in this sec­
tion do not apply if the prospective owner is an accredited investor, as 
defined in Regulation D as adopted by the United States Securities and 
Exchange Commission. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 9, 
2011. 
TRD-201100531 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: March 1, 2011 
Proposal publication date: August 13, 2010 
For further information, please call: (512) 463-6327 
CHAPTER 21. TRADE PRACTICES 
SUBCHAPTER P. MENTAL HEALTH PARITY 
28 TAC §§21.2401 - 21.2407 
The Commissioner of Insurance (Commissioner) adopts amend­
ments to Subchapter P, §§21.2401 - 21.2407, concerning re­
quirements for parity between mental health or substance use 
disorder benefits and medical/surgical benefits. Section 21.2401 
is adopted with changes to the proposed text published in the De­
cember 3, 2010, issue of the Texas Register (35 TexReg 10588).  
Sections 21.2402 - 21.2407 are adopted without changes. 
REASONED JUSTIFICATION. The amendments are necessary 
to implement the federal Paul Wellstone and Pete Domenici 
Mental Health Parity and Addiction Equity Act of 2008 (MH­
PAEA), which was enacted October 3, 2008, as sections 511 
and 512 of the Tax Extenders and Alternative Minimum Tax 
Relief Act of 2008 (Publ. L. 110-343, Division C) (122 Stat. 
3881). The MHPAEA amends the Employee Retirement Income 
Security  Act of 1974 (ERISA), at 29 USCA §1185a;  the  Public  
Health Service Act (PHS Act), at 42 USCA §300gg-26; and the 
Internal Revenue Code of 1986 (Code), at 26 USCA §9812. 
The amendments also are necessary to allow the Department to 
maintain state regulatory authority over health plan issuers that 
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issue coverage to group health plans in Texas, as required by 
§1501.010 of the Insurance Code. 
The MHPAEA became effective in terms of application to group 
health plans for plan years beginning after October 3, 2009. The 
Act preempts state law regarding mental health and substance 
use disorder coverage to the extent that such state law prevents 
the application of a requirement of the MHPAEA. Moreover, the 
Act requires full parity if coverage is included in a health benefit 
plan. The Act does not, however, require that such coverage be 
included in a health benefit plan.  
For plans that offer mental health or substance use disorder ben­
efits, MHPAEA requires group health plans and group health 
plan issuers to ensure that financial requirements such as co­
payments or deductibles and treatment limitations such as visit 
limits applicable to mental health or substance use disorder ben­
efits are no more restrictive than the predominant financial re­
quirements or treatment limitations applied to substantially all 
medical/surgical benefits. The term predominant is defined as 
the most common or frequent of such type of limitation or re­
quirement. 
On April 15, 2010, the Department posted on its website, for 
informal comment, the draft rule text and cost note estimates. On 
April 29, 2010, the Department held a public meeting to receive 
oral informal comments on the draft rule text and the note of 
estimated costs. 
The statement of estimated costs was considered further as a 
result of comments received during the informal posting. As in­
dicated in the Public Benefit/Cost Note portion of the published 
proposal, however, the Department did not receive information 
adding to or conflicting with its cost estimates. 
The proposed amendments were formally published in the De­
cember 3, 2010, issue of the  Texas Register (35 TexReg 10588). 
The Department received comments on the proposed amend­
ments. No request for public hearing on the published proposal 
was received. 
The following changes are made to the proposed text. 
Section 21.2401(1) is changed in response to a request to clarify 
the date of application of the amendments. The change provides 
that the subchapter applies to health plan issuers providing cov­
erage to group health plans for both medical/surgical benefits 
and mental health or substance use disorder benefits which are 
delivered, issued for delivery, or renewed on or after March 1, 
2011. 
Section 21.2401(2) is changed in connection with the request to 
clarify the date of application of the amendments. The change 
provides that coverage to group health plans delivered, issued 
for delivery, or renewed prior to March 1, 2011 is subject to the 
provisions of the subchapter in effect at the time such plans were 
delivered, issued for delivery, or renewed. 
Section 21.2401(3) is removed in connection with a request to 
modify the text to clarify the application date of provisions with 
which it is associated. The changes to paragraphs (1) and (2) 
in response to and connection with comment and request for 
clarification of application date of the amended sections makes 
it unnecessary to retain paragraph (3) as a further amendment 
to the section. 
HOW THE SECTIONS WILL FUNCTION. The amendments to 
the subchapter set forth rules for health plan issuers that provide 
coverage to group health plans affected by the MHPAEA, to as­
sure that the coverage offered by those group health plans will 
be in compliance with the federal statute. 
Section 21.2401 states the purpose and scope of the subchapter. 
Amendments identify, with reference to issuance or renewal of 
the health plan issuers’ coverage, the date on and after which 
the sections apply. 
Section 21.2402 defines the terms used in the subchapter. Def­
initions of the terms aggregate lifetime limit, annual limit, base 
period, coverage, group health plan, and mental health benefits 
include conforming amendments. The definitions of incurred ex-
penditures and medical/surgical benefits are amended to include 
reference to substance use disorder benefits. The term mental 
health benefits contains conforming amendments and further is 
amended to remove exclusion of benefits for treatment of sub­
stance abuse or chemical dependency. New definitions for the 
terms financial requirement, health plan issuer, large employer, 
predominant, small employer, substance use disorder benefits, 
and treatment limitation are included in the amendments to the 
section. The term health plan issuer is defined to include  all  
providers of group health insurance coverage, group health care 
coverage or group health benefit coverage that are regulated un­
der the Insurance Code. 
Amendments to §21.2403 change the section heading to indi­
cate that it addresses large employer health plan parity require­
ments. Amendments to §21.2403 provide a working, applicable 
definition of the term "substantially all" in relation to the medical 
benefits covered by a group health plan, or within a classification 
of benefits in a group health plan, as applicable. 
For purposes of the section, "substantially all" means at least 
two-thirds of all medical benefits covered by the group health 
plan, or within such classification of benefits, as applicable. 
Amendments to the section make conforming references to 
health plan issuer to describe an entity issuing a group health 
plan, as well as conforming additional references to substance 
use disorder benefits at each reference location of the term 
mental health benefits. Amendments to §21.2403(a) add a new 
paragraph (5) to provide that financial requirements must be 
no more restrictive for mental health or substance use disorder 
benefits than the predominant financial requirements applied to 
substantially all medical and surgical benefits covered by the 
group health plan. The amendments to the subsection add a 
new paragraph (6) to provide that treatment limitations must be 
no more restrictive for mental health or substance use disorder 
benefits than the predominant treatment limitations applied to 
substantially all medical and surgical benefits covered by the 
group health plan. 
Amendments to §21.2403(a) add a new paragraph (7) to prohibit 
separate cost-sharing requirements or separate treatment limi­
tations that are applicable only with respect to mental health or 
substance use disorder benefits. The amendments to the sub­
section add a new paragraph (8) to provide that for purposes of 
the section, whether a financial requirement or treatment limita­
tion is a predominant financial requirement or treatment limita­
tion that applies to substantially all medical/surgical benefits in a 
classification is determined separately for each type of financial 
requirement or treatment limitation. The amendments set forth 
the classifications to be utilized in applying the provisions of this 
subsection. 
Amendments to §21.2403 add a new subsection (c) to provide 
that if a large employer group health plan provides both medical 
and surgical benefits and mental health or substance use dis­
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order benefits, utilization review for mental health or substance 
use disorder benefits shall be conducted in accordance with pro­
visions of the Insurance Code Chapter 4201. 
The amendments to the  section also add a new  subsection (d) to 
provide that if a large employer group health plan provides both 
medical and surgical benefits and mental health or substance 
use disorder benefits and the plan provides coverage for medical 
and surgical benefits provided by out-of-network providers, the 
plan also must provide coverage for mental health or substance 
use disorder benefits provided by and services performed by out­
of-network providers. 
Amendments to §21.2403 add a new subsection (e) to require 
that regardless of whether a large employer group health plan 
provides both medical and surgical benefits and mental health 
or substance use disorder benefits, it must nonetheless provide 
coverage for treatment of serious mental illness, based on med­
ical necessity, for no fewer than 45 days of inpatient treatment 
and no fewer than 60 visits for outpatient treatment in accor­
dance with the Insurance Code Chapter 1355 and subsection 
(b)(1) of the amended section. 
The amendments to the section also add a new subsection (f) to 
require that pursuant to the Insurance Code Chapter 1368 and 
in accordance with subsection (b)(1) of the section, a large em­
ployer group health plan must provide coverage for the neces­
sary care and treatment of chemical dependency in accordance 
with minimum standard requirements set forth in §§1368.004 ­
1368.006(a) and §1368.007, and Chapter 3, Subchapter HH of 
this title (relating to Standards for Reasonable Cost Control and 
Utilization Review for Chemical Dependency Treatment Cen­
ters). 
Amendments to §21.2404 change the section heading to indi­
cate that it addresses small employer health plan parity require­
ments. Amendments to the section also make conforming refer­
ences to health plan issuer to describe an entity issuing a group 
health plan. 
Amendments to §21.2404(b) replace existing text with new text 
to require that, notwithstanding provisions in subsection (a) stat­
ing that the subchapter does not apply to a health plan issuer 
with respect to a plan year of a small employer, a health plan is­
suer must offer coverage for serious mental illness as described 
in the Insurance Code §1355.004, and that if the employer ac­
cepts the coverage, such coverage must meet the requirements 
of §1355.004. 
The amendments to the section also add a new subsection (c) to 
require that, notwithstanding provisions in subsection (a) stating 
that the subchapter does not apply to a health plan issuer with 
respect to a plan year of a small employer, a health plan issuer 
must nonetheless provide coverage for substance use disorder 
that meets the minimum coverage requirements of the Insurance 
Code Chapter 1368. 
Amendments to §21.2405 add a new subsection (a) to provide 
that a health plan issuer’s coverage is not subject to the large-
employer parity requirements described in §21.2403 if such is­
suer demonstrates an increase in the cost for such coverage in 
accordance with the section. The amendments to the section 
redesignate existing subsection (a) as subsections (b) and (c). 
The amendments add new paragraphs (1) and (2) to subsection 
(b) as redesignated to provide that the issuer must demonstrate 
with actual data that application of the subchapter results in an 
increased cost of coverage of at least two percent in the first 
plan year in which it was applied and at least one percent in 
subsequent years. 
The amendments add new paragraphs (1) and (2) to subsection 
(c) as redesignated to provide that the base period for increased 
cost measure is six months, within which period the coverage 
must comply with the provisions of the subchapter. The amend­
ments redesignate existing subsection (b) as subsection (d) and 
add text to that subsection as redesignated to provide that the 
determination of increases to actual costs must be made and 
certified by a qualified, licensed actuary who is a member in good 
standing of the American Academy of Actuaries. The amend­
ments delete Figure: 28 TAC §21.2405(b) from existing subsec­
tion (b). The amendments delete text to existing subsection (c). 
In addition, the amendments to §21.2405 add a new subsec­
tion (e) to require that a health plan issuer that qualifies for and 
elects to implement the exemption must promptly notify the De­
partment, as well as the federal Secretary of Health and Human 
Services, and the beneficiaries in the plan of such election. The 
amendments to the section redesignate existing subsection (d) 
as subsection (f), redesignate existing subsection (e) as subsec­
tion (g) and delete text to existing subsection (f). 
Finally, the amendments to the section add a new subsection 
(h) to provide that an employer may elect to continue to apply 
mental health and substance use disorder parity with respect to 
the health plan for which the determination is made regardless 
of any increase in total costs. 
The amendment to §21.2406 conforms the reference to a health 
plan issuer. 
Amendments to §21.2407 provide that  a health plan issuer  may  
not sell coverage that does not meet the large-employer parity 
requirements described in §21.2403 unless such coverage 
meets the small employer parity requirements addressed in 
§21.2404, or the criteria relating to the cost-of-coverage exemp­
tion set forth in §21.2405. 
The amendments apply to health plan issuers providing cover­
age to group health plans for both medical/surgical benefits and 
mental health or substance use disorder benefits which are de­
livered, issued for delivery, or renewed on or after March 1, 2011, 
the effective date of the amendments as adopted. 
SUMMARY OF COMMENTS AND AGENCY RESPONSE. 
Comment: One commenter requested that clarifying language 
be added to §21.2401(1) to assure that provisions in the sub­
chapter as amended which directly correspond to federal regula­
tory provisions relating to mental health or substance use disor­
der benefits are effective and applicable on or after July 1, 2010, 
the applicability date of the federal regulation to health plan is­
suers of such coverage benefits. 
Agency Response: The Department agrees that clarification to 
§21.2401(1) regarding applicability of the subchapter to cover­
age for benefits to which the subchapter applies is helpful. It 
makes a clarifying change to §21.2401(1) and (2) to provide for a 
March 1, 2011 application date for the amendments, so that pro­
visions of the amended subchapter apply to health plan issuers 
providing coverage to group health plans for both medical/surgi­
cal benefits and mental health or substance use disorder bene­
fits which is delivered, issued for delivery, or renewed on or after 
March 1, 2011, the effective date of the amendments. The clar­
ifying change in paragraph (2) provides that coverage to group 
health plans delivered, issued for delivery, or renewed prior to 
March 1, 2011 is subject to the provisions of the subchapter in 
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effect at the time such plans were delivered, issued for delivery, 
or renewed. 
Comment: One commenter requested that §21.2401(3) be 
revised to more clearly indicate effectiveness and applicability 
dates of any provisions of Public Law 111-148, the Patient 
Protection and Affordable Care Act of 2010 applicable to cov­
erage for mental health and substance use disorder benefits, 
as well as any such federal regulations promulgated pursuant 
to the provisions of the Act, by stating that such provisions 
are applicable to and effective for coverage to group health 
plans delivered, issued for delivery, or renewed for a plan year 
beginning on or after the effective date provided in the Act or in 
such federal regulations. 
Agency Response: The Department agrees that clarification of 
the applicability date of the amended sections to coverage is­
sued or renewed on or after such date is helpful. Because the 
Department has changed paragraphs (1) and (2) to indicate a 
date certain for applicability of the amended sections in response 
to and connection with other comments on §21.2401 relating to 
clear statement of applicability date, paragraph (3) has been re­
moved. 
NAMES OF THOSE COMMENTING FOR AND AGAINST THE 
SECTIONS. 
For: None. 
Against: None. 
Neither for nor against, with changes: Texas Association of 
Health Plans. 
STATUTORY AUTHORITY. The amendments are adopted un­
der the Insurance Code Chapters 843, 846, 1251 and 1501, and 
§36.001. Chapter 843 addresses health maintenance organi­
zations. Section 843.151 provides that the Commissioner may 
adopt reasonable rules as necessary and proper to meet the 
requirements of federal law and regulations. Chapter 846 re­
lates to certain multiple employer welfare arrangements. Section 
846.005 requires the Commissioner to adopt rules necessary to 
meet the minimum requirements of federal law and regulations. 
Chapter 1251 addresses group and blanket health insurance. 
Section 1251.008 provides that the Commissioner may adopt 
rules necessary to administer the chapter. Chapter 1501 im­
plements provisions regarding small and large employers which 
were necessary to comply with the federal requirements con­
tained in the federal Health Insurance Portability and Account­
ability Act of 1996 (HIPAA). Section 1501.010 requires the Com­
missioner to adopt rules necessary to implement Chapter 1501, 
and to meet the minimum requirements of federal law, includ­
ing regulations, which for small and large employer health plan 
issuers are contained in HIPAA and in regulations adopted by 
federal agencies to implement HIPAA. Section 36.001 provides 
that the Commissioner of Insurance may adopt any rules neces­
sary and appropriate to implement the powers and duties of the 
Texas Department of Insurance under the Insurance Code and 
other laws of this state. 
§21.2401. Purpose and Scope. 
The purpose of this subchapter is to coordinate the requirements of 
Texas law with federal law requiring parity between certain mental 
health or substance use disorder benefits and medical/surgical benefits. 
(1) This subchapter applies to health plan issuers provid­
ing, as allowed by law, coverage to group health plans for both medi­
cal/surgical benefits and mental health or substance use disorder ben­
efits, which is delivered, issued for delivery, or renewed on or after 
March 1, 2011. 
(2) Coverage to group health plans delivered, issued for de­
livery, or renewed prior to March 1, 2011 is subject to the provisions of 
this subchapter in effect at the time such plans were delivered, issued 
for delivery, or renewed. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on February 10, 
2011. 
TRD-201100534 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date:  March 2,  2011  
Proposal publication date: December 3, 2010 
For further information, please call: (512) 463-6327 
TITLE 30. ENVIRONMENTAL QUALITY 
PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
CHAPTER 101. GENERAL AIR QUALITY 
RULES 
SUBCHAPTER A. GENERAL RULES 
30 TAC §101.1 
The Texas Commission on Environmental Quality (commission, 
agency, or TCEQ) adopts the amendment to §101.1. 
The amendment to §101.1 is adopted with changes to the pro­
posed text as published in the  August 27, 2010, issue of the 
Texas Register (35 TexReg 7676) and will be republished. 
The amendment to §101.1 will be submitted to the United States 
Environmental Protection Agency (EPA) as a revision to the state 
implementation plan (SIP). 
Background and Summary of the Factual Basis for the Rule 
The EPA rules implementing the 1997 eight-hour ozone standard 
did not require regulated entities to continue to use the more 
stringent major source thresholds and emission offset require­
ments of the one-hour ozone standard that previously applied to 
them when implementing New Source Review (NSR) and Title 
V permitting for the 1997 eight-hour ozone standard. The EPA 
rule (known as Phase I) was successfully challenged in South 
Coast Air Quality Management District v. EPA (South Coast) 
472 F.3d 882 (D.C. Cir. 2006) reh’g denied 489 F.3d 1245 (clari­
fying that the vacatur was limited to the issues on which the court 
granted the petitions for review). The EPA has interpreted the 
court ruling as restoring NSR applicability thresholds and emis­
sion offset requirements under the one-hour ozone standard to 
prevent backsliding. The South Coast decision was upheld by 
the Supreme Court on January 14, 2008. TCEQ is adopting con­
current amendments to 30 TAC Chapter 116, Control of Air Pol-
lution by Permits for New Construction or Modification, to make 
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clear the applicability of the major source thresholds and emis­
sion offset requirements. 
Additionally, in order to prevent future confusion over designa­
tions and classifications and their related applicability thresholds 
and emissions offset requirements, TCEQ is making changes to 
the definitions in §101.1(54), concerning maintenance area, and 
§101.1(70), concerning nonattainment area. Because mainte­
nance and nonattainment areas and their boundaries are sub­
ject to change based only on federal actions, this amendment 
will eliminate references to specific maintenance and nonattain­
ment areas in favor of a more general definition that indicates 
the federal regulations that define these areas and the federally 
applicable designations and classifications. In order to ensure 
that the public has access to up-to-date information regarding 
the specific descriptions of nonattainment and maintenance ar­
eas, the commission regularly posts information regarding the 
designation process for new National Ambient Air Quality Stan­
dard (NAAQS) on the TCEQ public Web site. 
Staff has previously presented this rule amendment (Rule 
Project 2008-030-116-PR) to the commission for consideration. 
At the February 25, 2009, commissioner’s agenda, the com­
mission remanded the rule project to the executive director’s 
staff in anticipation of additional direction or action by the EPA, 
because EPA continued to indicate in various federal notices its 
intent to complete rulemaking regarding NSR anti-backsliding 
requirements after the South Coast decision. EPA’s proposed 
rule to implement the 1997 eight-hour ozone NAAQS revision 
on subpart 1 reclassification and anti-backsliding provisions 
under the former one-hour ozone standard was published in 
the January 16, 2009, Federal Register, but has not yet been 
finalized. This rulemaking removes language regarding the 
exemptions from nonattainment new source review (NNSR) that 
were vacated by South Coast. 
On September 23, 2009, the EPA published notice of the 
proposed disapproval of past revisions to the Texas NNSR 
SIP (74 Federal Register 48467) that are related to this rule 
amendment, and finalized this disapproval on September 15, 
2010 (75 Federal Register 56424). Additionally, on October 20, 
2010, EPA published a final rule to approve the redesignation 
of the Beaumont-Port Arthur (BPA) 1997 eight-hour ozone 
nonattainment area to attainment, and clarify EPA’s previous ap­
proval of the El Paso §110(a)(1) maintenance plan for the 1997 
eight-hour ozone standard (see 75 Federal Register 64675, 
October 20, 2010). This final rule noted EPA’s new position 
regarding NSR anti-backsliding and whether one-hour ozone 
major source thresholds and emission offset requirements 
continue to apply in an area. EPA noted "after final redesig­
nation to attainment for the 1997 eight-hour ozone standard, 
EPA does not require the continued application of one-hour 
anti-backsliding nonattainment NSR, if Texas interprets its SIP 
as applying prevention of significant deterioration (PSD) to 
BPA in these circumstances" (See 75 Federal Register 64675 
and 64677, October 20, 2010). The EPA also clarified that, 
with respect to El Paso, "EPA has had further opportunity to 
consider the applicable statutory and regulatory provisions and 
the decision in South Coast.... As a result, we no longer believe 
that the Clean Air Act requires a separate 110(l) analysis to 
replace one-hour nonattainment NSR with PSD once an area 
has been redesignated to attainment for the 1997 eight-hour 
ozone standard, or has an approved 110(a)(1) maintenance 
plan for that standard. In sum, we believe that the approach 
to the nonattainment NSR/PSD transition that we are adopting 
here with respect to BPA should also be extended to El Paso. 
Thus, as long as the Texas NSR SIP is clear that the PSD SIP 
requirements apply to an area such as El Paso, then that is 
all that is required by EPA" (See 75 Federal Register  64675, 
64677, October 20, 2010). The commission appreciates this 
clear statement from EPA, and agrees that the SIP should be 
clear on this issue. Therefore, as discussed in this preamble, 
although the Texas SIP has always applied PSD in an area 
upon redesignation, the commission is concurrently adopting 
changes to Chapter 116 to make clear that PSD applies once 
an area has been redesignated to attainment for a particular 
criteria pollutant. 
The concurrent amendments to Chapter 116 confirm that the 
BPA area is no longer  subject  to  NNSR. As discussed previously 
in this preamble, on October 20, 2010, EPA published the redes­
ignation of the BPA area to attainment for the 1997 eight-hour 
ozone NAAQS, and a determination that the BPA area had at­
tained the one-hour ozone NAAQS. In this action, EPA deter­
mined that the BPA area need not be subject to NNSR as an 
anti-backsliding requirement. Thus, under the amendment to 
§116.150(a)(1), the BPA area is not subject to NNSR for either 
the one-hour ozone or 1997 eight-hour ozone NAAQS. Addition­
ally, the concurrent amendments to Chapter 116 confirm that the 
El Paso area is no longer subject to NNSR. On January 15, 2009, 
EPA published its approval of a maintenance plan for the El 
Paso area for the 1997 eight-hour ozone standard. As discussed 
previously in this preamble, in EPA’s October 20, 2010, action 
for the BPA area, EPA stated that "we no longer believe that 
the Clean Air Act requires a separate 110(l) analysis to replace 
1-hour nonattainment NSR with PSD once an area has...an ap­
proved 110(a)(1) maintenance plan for that standard" (see 75 
Federal Register 64677). Taken together, these statements re­
flect an EPA determination that NNSR is no longer required for 
purposes of anti-backsliding for the El Paso area. Thus, under 
the amendment to §116.150(a)(4), the El Paso area is not sub­
ject to NNSR for either the one-hour ozone or 1997 eight-hour 
ozone NAAQS. 
This is an issue of extreme importance to the commission, the 
regulated community, and the public, and there should be no 
room for ambiguity or argument. In an effort to ensure that 
TCEQ regulatory requirements regarding the NNSR permitting 
program meet the requirements of the Federal Clean Air Act 
(FCAA) and are approvable into the SIP, the commission is 
adopting an amendment to provide clarity and eliminate any 
deficiencies that would prevent approval of the rule changes. 
Section Discussion 
§101.1, Definitions 
The commission is amending the definition of maintenance area 
in §101.1(54). This amendment removes the specific descrip­
tions of maintenance areas within the state in favor of a more 
general definition that makes clear that these areas are desig­
nated by federal action. Similarly, the commission is amending 
the definition of nonattainment areas in §101.1(70) to remove 
all references to specific nonattainment areas in §101.1(70)(A) 
- (G) and retain those parts of the definition that refer to federal 
regulations and the Federal Register. These changes help en­
sure that when changes are made to maintenance areas and 
nonattainment areas as a result of federal action, these rules 
will not be rendered incorrect. Also, for the one-hour ozone 
NAAQS, the designations and classifications in 40 Code of Fed­
eral Regulations (CFR) Part 81 were retained by EPA for pur­
poses of anti-backsliding (See 70 Federal Register 44470, Au­
gust 3, 2005). Upon determination by EPA that any requirement 
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is no longer required for purposes of anti-backsliding, the re­
quirement will no longer apply. The commission is also removing 
the language "to prevent anti-backsliding" and replacing it with 
"for the purposes of anti-backsliding" since the intent of the rule 
is to prevent backsliding and promote anti-backsliding. Any re­
vision to a SIP that could interfere with or does not comply with 
the FCAA and the SIP because it has the effect of making the 
approved SIP less stringent may be considered as "backsliding" 
from those requirements and would not be approvable by the 
EPA. Additionally, the definition of reportable quantity contains 
references to §101.1(70) in §101.1(88)(A)(i)(III)(-a-), (-c-), (-w-), 
(-pp-), and (-zz-) that would be incorrect based on the amend­
ments to §101.1(70). The commission is amending §101.1(88) 
to correct these references. 
Final Regulatory Impact Analysis 
The commission invited public comment regarding the draft reg­
ulatory impact analysis determination during the public comment 
period, but no comments were received. The commission re­
viewed the rulemaking in light of the regulatory impact analysis 
requirements of Texas Government Code, §2001.0225, and de­
termined that the rulemaking does not meet the definition of a 
major environmental rule as defined in that statute, and in ad­
dition, if it did meet the definition, would not be subject to the 
requirement to prepare a regulatory impact analysis. 
A major environmental rule means a rule, the specific intent of 
which is to protect the environment or reduce risks to human 
health from environmental exposure, and that may adversely af­
fect in a material way the economy, a sector of the economy, pro­
ductivity, competition, jobs, the environment, or the public health 
and safety of the state or a sector of the state. The specific intent 
of the revisions are to add references to federal regulations in 
certain definitions that are duplicative with federal regulation that 
the state has no authority to legally change, and to correct refer­
ences in the definition of reportable quantity. These changes will 
not adversely affect the economy, a sector or the economy, pro­
ductivity, competition, jobs, the environment, or the public health 
and safety of the state or a sector of the state in a material way 
because they are administrative in nature. 
Additionally, even if the rule met the definition of a major envi­
ronmental rule, the rulemaking does not meet any of the four ap­
plicability criteria for requiring a regulatory impact analysis for a 
major environmental rule, which are listed in Texas Government 
Code, §2001.0225(a). Texas Government Code, §2001.0225, 
applies only to a major environmental rule, the result of which 
is to: 1) exceed a standard set by federal law, unless the rule 
is specifically required by state law; 2) exceed an express re­
quirement of state law, unless the rule is specifically required by 
federal law; 3) exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro­
gram; or 4) adopt a rule solely under the general powers of the 
agency instead of under a specific state law. 
The adopted rule would implement requirements of the FCAA. 
Under 42 United States Code (USC), §7410, each state is re­
quired to adopt and implement a SIP containing adequate pro­
visions to implement, attain, maintain, and enforce the NAAQS 
within the state. While 42 USC, §7410 generally does not re­
quire specific programs, methods, or emission reductions in or­
der to meet the standard, state SIPs must include specific re­
quirements as specified by 42 USC, §7410. The provisions of 
the FCAA recognize that states are in the best position to deter­
mine what programs and controls are necessary or appropriate 
in order to meet the NAAQS. This flexibility allows states, af­
fected industry, and the public, to collaborate on the best meth­
ods for attaining the NAAQS for the specific regions in the state. 
Even though the FCAA allows states to develop their own pro­
grams, this flexibility does not relieve a state from developing a 
program that meets the requirements of 42 USC, §7410. States 
are not free to ignore the requirements of 42 USC, §7410, and 
must develop programs to assure that their SIPs provide for im­
plementation, attainment, maintenance, and enforcement of the 
NAAQS within the state. One of the requirements of 42 USC, 
§7410 is for states to revise their plans as necessary to take ac­
count revisions of the NAAQS. The rule revisions will align the 
state rules with federal requirements that the state has no author­
ity to change, since the FCAA reserves all authority concerning 
designations and classifications for the EPA only, in addition to 
correcting internal references in the rules 
The requirement to provide a fiscal analysis of regulations in the 
Texas Government Code was amended by Senate Bill (SB) 633 
during the 75th Legislature, 1997. The intent of SB 633 was to re­
quire agencies to conduct a regulatory impact analysis of extra­
ordinary rules. These are identified in the statutory language as 
major environmental rules that will have a material adverse im­
pact and will exceed a requirement of state law, federal law, or a 
delegated federal program, or are adopted solely under the gen­
eral powers of the agency. With the understanding that this re­
quirement would seldom apply, the commission provided a cost 
estimate for SB 633 that concluded "based on an assessment of 
rules adopted by the agency in the past, it is not anticipated that 
the  bill will have significant fiscal implications for the agency due 
to its limited application." The commission also noted that the 
number of rules that would require assessment under the pro­
visions of the bill was not large. This conclusion was based, in 
part, on the criteria set forth in the bill that exempted rules from 
the full analysis unless the rule was a major environmental rule 
that exceeds a federal law. 
Because of the ongoing need to meet federal requirements, the 
commission routinely proposes and adopts rules incorporating 
or designed to satisfy specific federal requirements. The legisla­
ture is presumed to understand this federal scheme. If each rule 
proposed by the commission to meet a federal requirement was 
considered to be a major environmental rule that exceeds federal 
law, then each of those rules would require the full regulatory im­
pact analysis (RIA) contemplated by SB 633. This conclusion is 
inconsistent with the conclusions reached by the commission in 
its cost estimate and by the Legislative Budget Board (LBB) in its 
fiscal notes. Since the legislature is presumed to understand the 
fiscal impacts of the bills it passes, and that presumption is based 
on information provided by state agencies and the LBB, the com­
mission believes that the intent of SB 633 was only to require 
the full RIA for rules that are extraordinary in nature. While this 
rule may have a broad impact, that impact is no greater than is 
necessary or appropriate to meet the requirements of the FCAA, 
and in fact creates no additional impacts since the rule does not 
exceed the requirement to attain and maintain the NAAQS. For 
these reasons, this rule falls under the exception in Texas Gov­
ernment Code, §2001.0225(a), because it is required by, and 
does not exceed, federal law including the approved SIP. In ad­
dition, these rules do not exceed any contract between the state 
and a federal agency. 
The commission has consistently applied this construction to its 
rules since this statute was enacted in 1997. Since that time, 
the legislature has revised the Texas Government Code, but 
left this provision substantially unamended. It is presumed that 
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"when an agency interpretation is in effect at the time the legisla­
ture amends the laws without making substantial change in the 
statute, the legislature is deemed to have accepted the agency’s 
interpretation." (Central Power & Light Co. v. Sharp, 919 S.W.2d 
485, 489 (Tex. App. Austin 1995), writ denied with per curiam 
opinion respecting another issue, 960 S.W.2d 617 (Tex. 1997); 
Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. 
Austin 1990, no writ). Cf. Humble Oil & Refining Co. v. Calvert, 
414 S.W.2d 172 (Tex. 1967); Dudney v. State Farm Mut. Auto 
Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000); South-
western Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. 
Austin 2000, pet. denied); and Coastal Indust. Water Auth. v. 
Trinity Portland Cement Div., 563 S.W.2d 916 (Tex. 1978).) 
The commission’s interpretation of the RIA requirements is 
also supported by a change made to the Texas Administrative 
Procedure Act (APA) by the legislature in 1999. In an attempt 
to limit the number of rule challenges based upon APA require­
ments, the legislature clarified that state agencies are required 
to meet these sections of the APA against the standard of "sub­
stantial compliance" (Texas Government Code, §2001.035). 
The legislature specifically identified Texas Government Code, 
§2001.0225 as falling under this standard. As discussed in 
this analysis and elsewhere in this preamble, the commission 
has substantially complied with the requirements of Texas 
Government Code, §2001.0225. 
The rule implements requirements of the FCAA, specifically 42 
USC, §7410. The specific intent of the revisions is to add ref­
erences to federal regulations in certain definitions that are du­
plicative with federal regulation that the state has no author­
ity to legally change, and to correct an inadvertent omission in 
the definition of reportable quantity. The amendment was not 
developed solely under the general powers of the agency, but 
is authorized by specific sections of Texas Health and Safety 
Code, Chapter 382 (also known as the Texas Clean Air Act), and 
the Texas Water Code,  which are  cited in the  STATUTORY AU­
THORITY section of this preamble, including Texas Health and 
Safety Code, §§382.011, 382.012, and 382.017. Therefore, this 
rulemaking action is not subject to the regulatory analysis provi­
sions of Texas Government Code, §2001.0225(b). 
No comments were received on the RIA. 
Taking Impact Assessment 
Under Texas Government Code, §2007.002(5), taking means a 
governmental action that affects private real property, in whole or 
in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or §17 or §19, Article I, Texas Con­
stitution; or a governmental action that affects an owner’s private 
real property that is the subject of the governmental action, in 
whole or in part or temporarily or permanently, in a manner that 
restricts or limits the owner’s right to the property that would oth­
erwise exist in the absence of the governmental action; and is 
the producing cause of a reduction of at least 25% in the market 
value of the affected private real property, determined by com­
paring the market value of the property as if the governmental 
action is not in effect and the market value of the property deter­
mined as if the governmental action is in effect. 
The commission completed a takings impact analysis for the 
rulemaking action under Texas Government Code, §2007.043. 
The primary purpose of this rulemaking action, as discussed 
elsewhere in this preamble, is to add references to federal regu­
lations in certain definitions that are duplicative with federal reg­
ulation that the state has no authority to legally change, and to 
correct an inadvertent omission in the definition of reportable 
quantity. The rule will not create any additional burden on pri­
vate real property. The rule will not affect private real property in 
a manner that would require compensation to private real prop­
erty owners under the United States Constitution or the Texas 
Constitution. This rule also will not affect private real property in 
a manner that restricts or limits an owner’s right to the property 
that would otherwise exist in the absence of the governmental 
action. Therefore, the rulemaking will not cause a taking under 
Texas Government Code, Chapter 2007. 
Consistency with the Coastal Management Program 
The commission determined that this rulemaking action relates 
to an action or actions subject to the Texas Coastal Manage­
ment Program (CMP) in accordance with the Coastal Coordina­
tion Act of 1991, as amended (Texas Natural Resources Code, 
§§33.201 et seq.), and commission rules in 30 TAC Chapter 281, 
Subchapter B, concerning Consistency with the Texas Coastal 
Management Plan. As required by §281.45(a)(3) and 31 TAC 
§505.11(b)(2), relating to Actions and Rules Subject to the CMP, 
commission rules governing air pollutant emissions must be con­
sistent with the applicable goals and policies of the CMP. The 
commission reviewed this action for consistency with the CMP 
goals and policies in accordance with the rules of the Coastal 
Coordination Council, and determined that the action is consis­
tent with the applicable CMP goals and policies. 
The CMP goal applicable to this rulemaking action is the goal 
to protect, preserve, and enhance the diversity, quality, quantity, 
functions, and values of coastal natural resource areas (31 TAC 
§501.12(l)). The amendment replaces existing definitions with 
references to federal regulations that the state has no authority 
to change and correct an inadvertent omission in the definition of 
reportable quantity. The CMP policy applicable to this rulemak­
ing action is the policy that commission rules comply with federal 
regulations in 40 CFR, to protect and enhance air quality in the 
coastal areas (31 TAC §501.32). Therefore, in accordance with 
31 TAC §505.22(e), the commission affirms that this rulemaking 
action is consistent with CMP goals and policies. 
Effect on Sites Subject to the Federal Operating Permits Pro­
gram 
Chapter 101, Subchapter A is an applicable requirement of 30 
TAC Chapter 122, Federal Operating Permits Program, in that 
the definitions in Subchapter A are relevant in defining and un­
derstanding other applicable requirements and applicability gen­
erally. Owners or operators subject to the federal operating per­
mit program must, consistent with the revision process in Chap­
ter 122, upon the effective date of the adopted rulemaking, revise 
their operating permit to include any new requirements or ad­
dress applicability related to the new Chapter 101 requirements. 
Public Comment 
The commission held a public hearing on September 20, 2010, 
in Austin and no comments were submitted at the hearing. The 
comment period closed on September 27, 2010. The commis­
sion received written comments from the Texas Industry Project 
(TIP) and Zephyr Environmental Corp. (ZEC). 
Response to Comments 
TIP commented that this rulemaking was unnecessary to en­
sure anti-backsliding for any Texas ozone nonattainment area, 
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because it would be superseded by a pending EPA rulemaking, 
and because it would create an undue hardship for businesses. 
The commission respectfully disagrees with the comments. Due 
to EPA’s inconsistent positions on anti-backsliding requirements 
and failure to complete rulemaking to fully implement the D.C. 
Circuit’s opinion in South Coast v. EPA, as discussed earlier in 
this preamble, there has been confusion and concern regarding 
anti-backsliding requirements, as reflected in other comments 
received on this rulemaking. This rulemaking is necessary to re­
move prior adopted rule language that conflicted with then-ap­
plicable EPA guidance regarding applicability of major source 
thresholds and emission offset requirements. The commission 
constantly strives for clarity in its rules, in order for all interested 
persons to both understand and implement commission rules 
appropriately under state law. As discussed earlier in this pre­
amble, EPA has issued a final rule redesignating the BPA area 
as attainment for the 1997 eight-hour ozone standard, and dis­
cussing NSR requirements that apply in the BPA area as of Oc­
tober 20, 2010, (75 Federal Register 64675). While this final rule 
provides additional guidance regarding EPA’s opinions concern­
ing anti-backsliding requirements, this rule does not have gen­
eral applicability, and therefore, does not resolve these issues 
statewide, as assumed by the commenter. Regarding the com­
menter’s concern that the rule, if adopted, would create an undue 
hardship for business, the commenter provided no information to 
support either the type or scope of hardship. No changes were 
made  to  the rule in response to these  comments.  
Zephyr commented that removal of specific definitions and ref­
erencing federal regulations would not accomplish the stated 
goal of reducing confusion over nonattainment area designa­
tions and classifications and their related applicability thresholds 
and emission offset requirements. 
The commission appreciates the comments, and notes that the 
removal of the specific definitions to reference the applicable fed­
eral regulation is only one element of the commission’s proposed 
strategy for clarity regarding anti-backsliding requirements. As 
stated elsewhere in this preamble, the commission is adopting 
rule changes to both Chapters 101 and 116 to provide clarity 
regarding the applicability thresholds and emission offset provi­
sions. 
Zephyr also commented that the current TCEQ Web site post­
ings were inadequate to prevent confusion over nonattainment 
area designations and classifications, requested that the TCEQ 
specify in this response to comments additional items related to 
nonattainment issues that would be included on the website, and 
requested specific items, such as "links to all documents estab­
lishing air quality permitting requirements." 
The commission appreciates the comment, and will consider 
how to  better  provide  information on these issues  to  the pub­
lic. 
Statutory Authority 
The amendment is adopted under Texas Water Code, §5.102, 
concerning General Powers; §5.103, concerning Rules; and 
§5.105 concerning General Policy, which authorize the com­
mission to adopt rules as necessary to carry out its power and 
duties under the Texas Water Code and under Texas Health and 
Safety Code, §382.017, which provides the commission with the 
authority to adopt rules consistent with the policy and purposes 
of the Texas Clean Air Act, §382.011, concerning General 
Powers and Duties, which authorizes the commission to control 
the quality of the state’s air; and §382.012, concerning State 
Air Control Plan, which authorizes the commission to prepare 
and develop a comprehensive plan for the proper control of the 
state’s air. 
The adopted amendment implements Texas Water Code, 
§5.103; and Texas Health and Safety Code, §382.017 and 
§382.012. 
§101.1. Definitions. 
Unless specifically defined in the Texas Clean Air Act (TCAA) or in 
the rules of the commission, the terms used by the commission have 
the meanings commonly ascribed to them in the field of air pollution 
control. In addition to the terms that are defined by the  TCAA,  the  
following terms, when used in the air quality rules in this title, have the 
following meanings, unless the context clearly indicates otherwise. 
(1) Account--For those sources required to be permitted 
under Chapter 122 of this title (relating to Federal Operating Permits 
Program), all sources that are aggregated as a site. For all other sources, 
any combination of sources under common ownership or control and 
located on one or more contiguous properties, or properties contigu­
ous except for intervening roads, railroads, rights-of-way, waterways, 
or similar divisions. 
(2) Acid gas flare--A flare used exclusively for the inciner­
ation of hydrogen sulfide and other acidic gases derived from natural 
gas sweetening processes. 
(3) Agency established facility identification number--For 
the purposes of Subchapter F of this chapter (relating to Emissions 
Events and Scheduled Maintenance, Startup, and Shutdown Activi­
ties), a unique alphanumeric code required to be assigned by the owner 
or operator of a regulated entity that the emission inventory reporting 
requirements of §101.10 of this title (relating to Emissions Inventory 
Requirements) are applicable to each facility at that regulated entity. 
(4) Ambient air--That portion of the atmosphere, external 
to buildings, to which the general public has access. 
(5) Background--Background concentration, the level of 
air contaminants that cannot be reduced by controlling emissions from 
man-made sources. It is determined by measuring levels in non-urban 
areas. 
(6) Boiler--Any combustion equipment fired with solid,  
liquid, and/or gaseous fuel used to produce steam or to heat water. 
(7) Capture system--All equipment (including, but not lim­
ited to, hoods, ducts, fans, booths, ovens, dryers, etc.) that contains, 
collects, and transports an air pollutant to a control device. 
(8) Captured facility--A manufacturing or production facil­
ity that generates an industrial solid waste or hazardous waste that is 
routinely stored, processed, or disposed of on a shared basis in an inte­
grated waste management unit owned, operated by, and located within 
a contiguous manufacturing complex. 
(9) Carbon adsorber--An add-on control device that uses 
activated carbon to adsorb volatile organic compounds from a gas 
stream. 
(10) Carbon adsorption system--A carbon adsorber with an 
inlet and outlet for exhaust gases and a system to regenerate the satu­
rated adsorbent. 
(11) Coating--A material applied onto or impregnated into 
a substrate for protective, decorative, or functional purposes. Such ma­
terials include, but are not limited to, paints, varnishes, sealants, ad­
hesives, thinners, diluents, inks, maskants, and temporary protective 
coatings. 
36 TexReg 1298 February 25, 2011 Texas Register 
(12) Cold solvent cleaning--A batch process that uses liq­
uid solvent to remove soils from the surfaces of parts or to dry the parts 
by spraying, brushing, flushing, and/or immersion while maintaining 
the solvent below its boiling point. Wipe cleaning (hand cleaning) is 
not included in this definition. 
(13) Combustion unit--Any boiler plant, furnace, incinera­
tor, flare, engine, or other device or system used to oxidize solid, liquid, 
or gaseous fuels, but excluding motors and engines used in propelling 
land, water, and air vehicles. 
(14) Combustion turbine--Any gas turbine system that is 
gas and/or liquid fuel fired with or without power augmentation. This 
unit is either attached to a foundation or is portable equipment operated 
at a specific minor or major source for more than 90 days in any 12­
month period. Two or more gas turbines powering one shaft will be 
treated as one unit. 
(15) Commercial hazardous waste management facil-
ity--Any hazardous waste management facility that accepts hazardous 
waste or polychlorinated biphenyl compounds for a charge, except a 
captured facility that disposes only waste generated on-site or a facility 
that accepts waste only from other facilities owned or effectively 
controlled by the same person. 
(16) Commercial incinerator--An incinerator used to dis­
pose of waste material from retail and wholesale trade establishments. 
(17) Commercial medical waste incinerator--A facility that 
accepts for incineration medical waste generated outside the property 
boundaries of the facility. 
(18) Component--A piece of equipment, including, but not 
limited to, pumps, valves, compressors, and pressure relief valves that 
has the potential to leak volatile organic compounds. 
(19) Condensate--Liquids that result from the cooling 
and/or pressure changes of produced natural gas. Once these liquids 
are processed at gas plants or refineries or in any other manner, they 
are no longer considered condensates. 
(20) Construction-demolition waste--Waste resulting from 
construction or demolition projects. 
(21) Control system or control device--Any part, chemical, 
machine, equipment, contrivance, or combination of same, used to de­
stroy, eliminate, reduce, or control the emission of air contaminants to 
the atmosphere. 
(22) Conveyorized degreasing--A solvent cleaning process 
that uses an automated parts handling system, typically a conveyor, to 
automatically provide a continuous supply of parts to be cleaned or 
dried using either cold solvent or vaporized solvent. A conveyorized 
degreasing process is fully enclosed except for the conveyor inlet and 
exit portals. 
(23) Criteria pollutant or standard--Any pollutant for 
which there is a national ambient air quality standard established under 
40 Code of Federal Regulations Part 50. 
(24) Custody transfer--The transfer of produced crude oil 
and/or condensate, after processing and/or treating in the producing op­
erations, from storage tanks or automatic transfer facilities to pipelines 
or any other forms of transportation. 
(25) De minimis impact--A change in ground level concen­
tration of an air contaminant as a result of the operation of any new 
major stationary source or of the operation of any existing source that 
has undergone a major modification that does not exceed the following 
specified amounts. 
Figure: 30 TAC §101.1(25) (No change.) 
(26) Domestic wastes--The garbage and rubbish normally 
resulting from the functions of life within a residence. 
(27) Emissions banking--A system for recording emissions 
reduction credits  so  they  may be used or transferred for future use. 
(28) Emissions event--Any upset event or unscheduled 
maintenance, startup, or shutdown activity, from a common cause that 
results in unauthorized emissions of air contaminants from one or 
more emissions points at a regulated entity. 
(29) Emissions reduction credit--Any stationary source 
emissions reduction that has been banked in accordance with Chapter 
101, Subchapter H, Division 1 of this title (relating to Emission Credit 
Banking and Trading). 
(30) Emissions reduction credit certificate--The certificate 
issued by the executive director that indicates the amount of qualified 
reduction available for use as offsets and the length of time the reduc­
tion is eligible for use. 
(31) Emissions unit--Any part of a stationary source that 
emits, or would have the potential to emit, any pollutant subject to 
regulation under the Federal Clean Air Act. 
(32) Excess opacity event--When an opacity reading is 
equal to or exceeds 15 additional percentage points above an applica­
ble opacity limit, averaged over a six-minute period. 
(33) Exempt solvent--Those carbon compounds or mix­
tures of carbon compounds used as solvents that have been excluded 
from the definition of volatile organic compound. 
(34) External floating roof--A cover or roof in an open top 
tank that rests upon or is floated upon the liquid being contained and 
is equipped with a single or double seal to close the space between 
the roof edge and tank shell. A double seal consists of two complete 
and separate closure seals, one above the other, containing an enclosed 
space between them. 
(35) Federal motor vehicle regulation--Control of Air Pol­
lution from Motor Vehicles and Motor Vehicle Engines, 40 Code of 
Federal Regulations Part 85. 
(36) Federally enforceable--All limitations and conditions 
that are enforceable by the United States Environmental Protection 
Agency administrator, including those requirements developed under 
40 Code of Federal Regulations (CFR) Parts 60 and 61; requirements 
within any applicable state implementation plan (SIP); and any permit 
requirements established under 40 CFR §52.21 or under regulations 
approved under 40 CFR Part 51, Subpart 1, including operating per­
mits issued under the approved program that is incorporated into the 
SIP and that expressly requires adherence to any permit issued under 
such program. 
(37) Flare--An open combustion unit (i.e., lacking an en­
closed combustion chamber) whose combustion air is provided by un­
controlled ambient air around the flame, and that is used as a control 
device. A flare may be equipped with a radiant heat shield (with or 
without a refractory lining), but is not equipped with a flame air con­
trol damping system to control the air/fuel mixture. In addition, a flare 
may also use auxiliary fuel. The combustion flame may be elevated or 
at ground level. A vapor combustor, as defined in this section, is not 
considered a flare. 
(38) Fuel oil--Any oil meeting the American Society for 
Testing and Materials (ASTM) specifications for fuel oil in ASTM 
D396-01, Standard Specifications for Fuel Oils, revised 2001. This 
includes fuel oil grades 1, 1 (Low Sulfur), 2, 2 (Low Sulfur), 4 (Light), 
4, 5 (Light), 5 (Heavy), and 6. 
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(39) Fugitive emission--Any gaseous or particulate con­
taminant entering the atmosphere that could not reasonably pass 
through a stack, chimney, vent, or other functionally equivalent 
opening designed to direct or control its flow. 
(40) Garbage--Solid waste consisting of putrescible animal 
and vegetable waste materials resulting from the handling, prepara­
tion, cooking, and consumption of food, including waste materials from 
markets, storage facilities, and handling and sale of produce and other 
food products. 
(41) Gasoline--Any petroleum distillate having a Reid va­
por pressure of four pounds per square inch (27.6 kilopascals) or greater 
that is produced for use as a motor fuel, and is commonly called gaso­
line. 
(42) Hazardous wastes--Any solid waste identified or listed 
as a hazardous waste by the administrator of the United States Environ­
mental Protection Agency under the federal Solid Waste Disposal Act, 
as amended by Resource Conservation and Recovery Act, 42 United 
States Code, §§6901 et seq., as amended. 
(43) Heatset (used in offset lithographic printing)--Any op­
eration where heat is required to evaporate ink oil from the printing ink. 
Hot air dryers are used to deliver the heat. 
(44) High-bake coatings--Coatings designed to cure at 
temperatures above 194 degrees Fahrenheit. 
(45) High-volume low-pressure spray guns--Equipment 
used to apply coatings by means of a spray gun that operates between 
0.1 and 10.0 pounds per square inch gauge air pressure measured at 
the air cap. 
(46) Incinerator--An enclosed combustion apparatus and 
attachments that is used in the process of burning wastes for the pri­
mary purpose of reducing its volume and weight by removing the com­
bustibles of the waste and is equipped with a flue for conducting prod­
ucts of combustion to the atmosphere. Any combustion device that 
burns 10% or more of solid waste on a total British thermal unit (Btu) 
heat input basis averaged over any one-hour period is considered to 
be an incinerator. A combustion device without instrumentation or 
methodology to determine hourly flow rates of solid waste and burning 
1.0% or more of solid waste on a total Btu heat input basis averaged 
annually is also considered to be an incinerator. An open-trench type 
(with closed ends) combustion unit may be considered an incinerator 
when approved by the executive director. Devices burning untreated 
wood scraps, waste wood, or sludge from the treatment of wastewater 
from the process mills as a primary fuel for heat recovery are not in­
cluded under this definition. Combustion devices permitted under this 
title as combustion devices other than incinerators will not be consid­
ered incinerators for application of any rule within this title provided 
they are installed and operated in compliance with the condition of all 
applicable permits. 
(47) Industrial boiler--A boiler located on the site of a fa­
cility engaged in a manufacturing process where substances are trans­
formed into new products, including the component parts of products, 
by mechanical or chemical processes. 
(48) Industrial furnace--Cement kilns; lime kilns; aggre­
gate kilns; phosphate kilns; coke ovens; blast furnaces; smelting, 
melting, or refining furnaces, including pyrometallurgical devices 
such as cupolas, reverberator furnaces, sintering machines, roasters, 
or foundry furnaces; titanium dioxide chloride process oxidation 
reactors; methane reforming furnaces; pulping recovery furnaces; 
combustion devices used in the recovery of sulfur values from spent 
sulfuric acid; and other devices the commission may list. 
(49) Industrial solid waste--Solid waste resulting from, or 
incidental to, any process of industry or manufacturing, or mining or 
agricultural operations, classified as follows. 
(A) Class 1 industrial solid waste or Class 1waste  is  any  
industrial solid waste designated as Class 1 by the executive director 
as any industrial solid waste or mixture of industrial solid wastes that 
because of its concentration or physical or chemical characteristics is 
toxic, corrosive, flammable, a strong sensitizer or irritant, a generator 
of sudden pressure by decomposition, heat, or other means, and may 
pose a substantial present or potential danger to human health or the 
environment when improperly processed, stored, transported, or oth­
erwise managed, including hazardous industrial waste, as defined in 
§335.1 and §335.505 of this title (relating to Definitions and Class 1 
Waste Determination). 
(B) Class 2 industrial solid waste is any individual solid 
waste or combination of industrial solid wastes that cannot be described 
as Class 1 or Class 3, as defined in §335.506 of this title (relating to 
Class 2 Waste Determination). 
(C) Class 3 industrial solid waste is any inert and essen­
tially insoluble industrial solid waste, including materials such as rock, 
brick, glass, dirt, and certain plastics and rubber, etc., that are not read­
ily decomposable as defined in §335.507 of this title (relating to Class 
3 Waste Determination). 
(50) Internal floating cover--A cover or floating roof in a 
fixed roof tank that rests upon or is floated upon the liquid being con­
tained, and is equipped with a closure seal or seals to close the space 
between the cover edge and tank shell. 
(51) Leak--A volatile organic compound concentration 
greater than 10,000 parts per million by volume or the amount speci­
fied by applicable rule, whichever is lower; or the dripping or exuding 
of process fluid based on sight, smell, or sound. 
(52) Liquid fuel--A liquid combustible mixture, not de­
rived from hazardous waste, with a heating value of at least 5,000 
British thermal units per pound. 
(53) Liquid-mounted seal--A primary seal mounted in con­
tinuous contact with the liquid between the tank wall and the floating 
roof around the circumference of the tank. 
(54) Maintenance area--A geographic region of the state 
previously designated nonattainment under the Federal Clean Air Act 
Amendments of 1990 and subsequently redesignated to attainment sub­
ject to the requirement to develop a maintenance plan under 42 United 
States Code, §7505a, as described in 40 Code of Federal Regulations 
Part 81and in pertinent Federal Register notices. 
(55) Maintenance plan--A revision to the applicable state 
implementation plan, meeting the requirements of 42 United States 
Code, §7505a. 
(56) Marine vessel--Any watercraft used, or capable of be­
ing used, as a means of transportation on water, and that is constructed 
or adapted to carry, or that carries, oil, gasoline, or other volatile or­
ganic liquid in bulk as a cargo or cargo residue. 
(57) Mechanical shoe seal--A metal sheet that is held verti­
cally against the storage tank wall by springs or weighted levers and is 
connected by braces to the floating roof. A flexible coated fabric (enve­
lope) spans the annular space between the metal sheet and the floating 
roof. 
(58) Medical waste--Waste materials identified by the De­
partment of State Health Services as "special waste from health care-re­
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lated facilities" and those waste materials commingled and discarded 
with special waste from health care-related facilities. 
(59) Metropolitan Planning Organization--That organi­
zation designated as being responsible, together with the state, for 
conducting the continuing, cooperative, and comprehensive planning 
process under 23 United States Code (USC), §134 and 49 USC, §1607. 
(60) Mobile emissions reduction credit--The credit ob­
tained from an enforceable, permanent, quantifiable, and surplus 
(to other federal and state rules) emissions reduction generated by 
a mobile source as set forth in Chapter 114, Subchapter F of this 
title (relating to Vehicle Retirement and Mobile Emission Reduction 
Credits), and that has been banked in accordance with Subchapter H, 
Division 1 of this chapter. 
(61) Motor vehicle--A self-propelled vehicle designed for 
transporting persons or property on a street or highway. 
(62) Motor vehicle fuel dispensing facility--Any site where 
gasoline is dispensed to motor vehicle fuel tanks from stationary stor­
age tanks. 
(63) Municipal solid waste--Solid waste resulting from, or 
incidental to, municipal, community, commercial, institutional, and 
recreational activities, including garbage, rubbish, ashes, street clean­
ings, dead animals, abandoned automobiles, and all other solid waste 
except industrial solid waste. 
(64) Municipal solid waste facility--All contiguous land, 
structures, other appurtenances, and improvements on the land used 
for processing, storing, or disposing of solid waste. A facility may 
be publicly or privately owned and may consist of several processing, 
storage, or disposal operational units, e.g., one or more landfills, sur­
face impoundments, or combinations of them. 
(65) Municipal solid waste landfill--A discrete area of land 
or an excavation that receives household waste and that is not a land 
application unit, surface impoundment, injection well, or waste pile, as 
those terms are defined under 40 Code of Federal Regulations §257.2. 
A municipal solid waste landfill (MSWLF) unit also may receive other 
types of Resource Conservation and Recovery Act Subtitle D wastes, 
such as commercial solid waste, nonhazardous sludge, conditionally 
exempt small-quantity generator waste, and industrial solid waste. 
Such a landfill may be publicly or privately owned. An MSWLF unit 
may be a new MSWLF unit, an existing MSWLF unit, or a lateral 
expansion. 
(66) National ambient air quality standard--Those stan­
dards established under 42 United States Code, §7409, including 
standards for carbon monoxide, lead, nitrogen dioxide, ozone, inhal­
able particulate matter, and sulfur dioxide. 
(67) Net ground-level concentration--The concentration of 
an air contaminant as measured at or beyond the property boundary 
minus the representative concentration flowing onto a property as mea­
sured at any point. Where there is no expected influence of the air con­
taminant flowing onto a property from other sources, the net ground 
level concentration may be determined by a measurement at or beyond 
the property boundary. 
(68) New source--Any stationary source, the construction 
or modification of which was commenced after March 5, 1972. 
(69) Nitrogen oxides (NOX)--The sum of the nitric oxide 
and nitrogen dioxide in the flue gas or emission point, collectively ex­
pressed as nitrogen dioxide. 
(70) Nonattainment area--A defined region within the 
state that is designated by the United States Environmental Protection 
Agency (EPA) as failing to meet the national ambient air quality 
standard (NAAQS or standard) for a pollutant for which a standard 
exists. The EPA will designate the area as nonattainment under 
the provisions of 42 United States Code, §7407(d). For the official 
list and boundaries of nonattainment areas, see 40 Code of Federal 
Regulations (CFR) Part 81 and pertinent Federal Register notices. 
The designations and classifications for the one-hour ozone national 
ambient air quality standard in 40 CFR Part 81 were retained for the 
purpose of anti-backsliding and upon determination by the EPA that 
any requirement is no longer required for purposes of anti-backsliding, 
then that requirement no longer applies. 
(71) Non-reportable emissions event--Any emissions 
event that in any 24-hour period does not result in an unauthorized 
emission from any emissions point equal to or in excess of the re­
portable quantity as defined in this section. 
(72) Opacity--The degree to which an emission of air con­
taminants obstructs the transmission of light expressed as the percent­
age of light obstructed as measured by an optical instrument or trained 
observer. 
(73) Open-top vapor degreasing--A batch solvent cleaning 
process that is open to the air and that uses boiling solvent to create 
solvent vapor used to clean or dry parts through condensation of the 
hot solvent vapors on the parts. 
(74) Outdoor burning--Any fire or smoke-producing 
process that is not conducted in a combustion unit. 
(75) Particulate matter--Any material, except uncombined 
water, that exists as a solid or liquid in the atmosphere or in a gas stream 
at standard conditions. 
(76) Particulate matter emissions--All finely-divided solid 
or liquid material, other than uncombined water, emitted to the ambient 
air as measured by United States Environmental Protection Agency 
Reference Method 5, as specified at 40 Code of Federal Regulations 
(CFR) Part 60, Appendix A, modified to include particulate caught by 
an impinger train; by an equivalent or alternative method, as specified 
at 40 CFR Part 51; or by a test method specified in an approved state 
implementation plan. 
(77) Petroleum refinery--Any facility engaged in produc­
ing gasoline, kerosene, distillate fuel oils, residual fuel oils, lubricants, 
or other products through distillation of crude oil, or through the redis­
tillation, cracking, extraction, reforming, or other processing of unfin­
ished petroleum derivatives. 
(78) PM10--Particulate matter with an aerodynamic diame­
ter less than or equal to a nominal ten micrometers as measured by a 
reference method based on 40 Code of Federal Regulations (CFR) Part 
50, Appendix J, and designated in accordance with 40 CFR Part 53, or 
by an equivalent method designated with that Part 53. 
(79) PM10 emissions--Finely-divided solid or liquid mate­
rial with an aerodynamic diameter less than or equal to a nominal ten 
micrometers emitted to the ambient air as measured by an applicable 
reference method, or an equivalent or alternative method specified in 
40 Code of Federal Regulations Part 51, or by a test method specified 
in an approved state implementation plan. 
(80) Polychlorinated biphenyl compound--A compound 
subject to 40 Code of Federal Regulations Part 761. 
(81) Process or processes--Any action, operation, or treat­
ment embracing chemical, commercial, industrial, or manufacturing 
factors such as combustion units, kilns, stills, dryers, roasters, and 
equipment used in connection therewith, and all other methods or forms 
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of manufacturing or processing that may emit smoke, particulate mat­
ter, gaseous matter, or visible emissions. 
(82) Process weight per hour--"Process weight" is the to­
tal weight of all materials introduced or recirculated into any specific 
process that may cause any discharge of air contaminants into the at­
mosphere. Solid fuels charged into the process will be considered as 
part of the process weight, but liquid and gaseous fuels and combustion 
air will not. The "process weight per hour" will be derived by divid­
ing the total process weight by the number of hours in one complete 
operation from the beginning of any given process to the completion 
thereof, excluding any time during that the equipment used to conduct 
the process is idle. For continuous operation, the "process weight per 
hour" will be derived by dividing the total process weight for a 24-hour 
period by 24. 
(83) Property--All land under common control or owner­
ship coupled with all improvements on such land, and all fixed or mov­
able objects on such land, or any vessel  on the  waters  of  this  state.  
(84) Reasonable further progress--Annual incremental re­
ductions in emissions of the applicable air contaminant that are suffi ­
cient to provide for attainment of the applicable national ambient air 
quality standard in the designated nonattainment areas by the date re­
quired in the state implementation plan. 
(85) Regulated entity--All regulated units, facilities, equip­
ment, structures, or sources at one street address or location that are 
owned or operated by the same person. The term includes any prop­
erty under common ownership or control identified in a permit or used 
in conjunction with the regulated activity at the same street address or 
location. Owners or operators of pipelines, gathering lines, and flow­
lines under common ownership or control in a particular county may 
be treated as a single regulated entity for purposes of assessment and 
regulation of emissions events. 
(86) Remote reservoir cold solvent cleaning--Any cold sol­
vent cleaning operation in which liquid solvent is pumped to a sink-like 
work area that drains solvent back into an enclosed container while 
parts are being cleaned, allowing no solvent to pool in the work area. 
(87) Reportable emissions event--Any emissions event that 
in any 24-hour period, results in an unauthorized emission from any 
emissions point equal to or in excess of the reportable quantity as de­
fined in this section. 
(88) Reportable quantity (RQ)--Is as follows: 
(A) for individual air contaminant compounds and 
specifically listed mixtures by name or Chemical Abstracts Service 
(CAS) number, either: 
(i) the lowest of the quantities: 
(I) listed in 40 Code of Federal Regulations 
(CFR) Part 302, Table 302.4, the column "final RQ"; 
(II) listed in 40 CFR Part 355, Appendix A, the 
column "Reportable Quantity"; or 
(III) listed as follows: 
(-a-) acetaldehyde - 1,000 pounds, except in 
the Houston-Galveston-Brazoria (HGB) and Beaumont-Port Arthur 
(BPA) ozone nonattainment areas as defined in paragraph (70) of this 
section, where the RQ must be 100 pounds; 
(-b-) butanes (any isomer) - 5,000 pounds; 
(-c-) butenes (any isomer, except 1,3-butadi­
ene) - 5,000 pounds, except in the HGB and BPA ozone nonattainment 
areas as defined in paragraph (70) of this section, where the RQ must 
be 100 pounds; 
(-d-) carbon monoxide - 5,000 pounds; 
(-e-) 1-chloro-1,1-difluoroethane (HCFC­
142b) - 5,000 pounds; 
(-f-) chlorodifluoromethane (HCFC-22) ­
5,000 pounds; 
(-g-) 1-chloro-1-fluoroethane (HCFC-151a) ­
5,000 pounds; 
(-h-) chlorofluoromethane (HCFC-31) ­
5,000 pounds; 
(-i-) chloropentafluoroethane (CFC-115) ­
5,000 pounds; 
(-j-) 2-chloro-1,1,1,2-tetrafluoroethane 
(HCFC-124) - 5,000 pounds; 
(-k-) 1-chloro-1,1,2,2 tetrafluoroethane 
(HCFC-124a) - 5,000 pounds; 
(-l-) 1,1,1,2,3,4,4,5,5,5-decafluoropentane 
(HFC 43-10mee) - 5,000 pounds; 
(-m-) decanes (any isomer) - 5,000 pounds; 
(-n-) 1,1-dichloro-1-fluoroethane (HCFC­
141b) - 5,000 pounds; 
(-o-) 3,3-dichloro-1,1,2,2-pentafluoro­
propane (HCFC-225ca) - 5,000 pounds; 
(-p-) 1,3-dichloro-1,1,2,2,3-pentafluoro­
propane (HCFC-225cb) - 5,000 pounds; 
(-q-) 1,2-dichloro-1,1,2,2-tetrafluoroethane 
(CFR-114) - 5,000 pounds; 
(-r-) 1,1-dichlorotetrafluoroethane (CFC­
114a) - 5,000 pounds; 
(-s-) 1,2-dichloro-1,1,2-trifluoroethane 
(HCFC-123a) - 5,000 pounds; 
(-t-) 1,1-difluoroethane (HFC-152a) - 5,000 
pounds; 
(-u-) difluoromethane (HFC-32) - 5,000 
pounds; 
(-v-) ethanol - 5,000 pounds; 
(-w-) ethylene - 5,000 pounds, except in the 
HGB and BPA ozone nonattainment areas as defined in paragraph (70) 
of this section, where the RQ must be 100 pounds; 
(-x-) ethylfluoride (HFC-161) - 5,000 
pounds; 
(-y-) 1,1,1,2,3,3,3-heptafluoropropane 
(HFC-227ea) - 5,000 pounds; 
(-z-) 1,1,1,3,3,3-hexafluoropropane (HFC­
236fa) - 5,000 pounds; 
(-aa-) 1,1,1,2,3,3-hexafluoropropane 
(HFC-236ea) - 5,000 pounds; 
(-bb-) hexanes (any isomer) - 5,000 pounds; 
(-cc-) isopropyl alcohol - 5,000 pounds; 
(-dd-) mineral spirits - 5,000 pounds; 
(-ee-) octanes (any isomer) - 5,000 pounds; 
(-ff-) oxides of nitrogen - 200 pounds in  
ozone nonattainment, ozone maintenance, early action compact areas, 
Nueces County, and San Patricio County, and 5,000 pounds in all 
other areas of the state, which should be used instead of the RQs for 
nitrogen oxide and nitrogen dioxide provided in 40 CFR Part 302, 
Table 302.4, the column "final RQ"; 
(-gg-) pentachlorofluoroethane (CFR-111) ­
5,000 pounds; 
(-hh-) 1,1,1,3,3-pentafluorobutane (HFC­
365mfc) - 5,000 pounds; 
(-ii-) pentafluoroethane (HFC-125) - 5,000 
pounds; 
(-jj-) 1,1,2,2,3-pentafluoropropane (HFC­
245ca) - 5,000 pounds; 
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(-kk-) 1,1,2,3,3-pentafluoropropane (HFC­
245ea) - 5,000 pounds; 
(-ll-) 1,1,1,2,3-pentafluoropropane (HFC­
245eb) - 5,000 pounds; 
(-mm-) 1,1,1,3,3-pentafluoropropane 
(HFC-245fa) - 5,000 pounds; 
(-nn-) pentanes (any isomer) - 5,000 pounds; 
(-oo-) propane - 5,000 pounds; 
(-pp-) propylene - 5,000 pounds, except in the 
HGB and BPA ozone nonattainment areas as defined in paragraph (70) 
of this section, where the RQ must be 100 pounds; 
(-qq-) 1,1,2,2-terachlorodifluoroethane 
(CFR-112) - 5,000 pounds; 
(-rr-) 1,1,1,2-tetrachlorodifluoroethane 
(CFC-112a) - 5,000 pounds; 
(-ss-) 1,1,2,2-tetrafluoroethane (HFC-134) ­
5,000 pounds; 
(-tt-) 1,1,1,2-tetrafluoroethane (HFC-134a) ­
5,000 pounds; 
(-uu-) 1,1,2-trichloro-1,2,2-trifluoroethane 
(CFR-113) - 5,000 pounds; 
(-vv-) 1,1,1-trichloro-2,2,2-trilfloroethane 
(CFC-113a) - 5,000 pounds; 
(-ww-) 1,1,1-trifluoro-2,2-dichloroethane 
(HCFC-123) - 5,000 pounds; 
(-xx-) 1,1,1-trifluoroethane (HFC-143a) ­
5,000 pounds; 
(-yy-) trifluoromethane (HFC-23) - 5,000 
pounds; or 
(-zz-) toluene - 1,000 pounds, except in the  
HGB and BPA ozone nonattainment areas as defined in paragraph (70) 
of this section, where the RQ must be 100 pounds; 
(ii) if not listed in clause (i) of this subparagraph, 
100 pounds; 
(B) for mixtures of air contaminant compounds: 
(i) where the relative amount of individual air con­
taminant compounds is known through common process knowledge or 
prior engineering analysis or testing, any amount of an individual air 
contaminant compound that equals or exceeds the amount specified in 
subparagraph (A) of this paragraph; 
(ii) where the relative amount of individual air con­
taminant compounds in subparagraph (A)(i) of this paragraph is not 
known, any amount of the mixture that equals or exceeds the amount 
for any single air contaminant compound that is present in the mixture 
and listed in subparagraph (A)(i) of this paragraph; 
(iii) where each of the individual air contaminant 
compounds listed in subparagraph (A)(i) of this paragraph are known 
to be less than 0.02% by weight of the mixture, and each of the other in­
dividual air contaminant compounds covered by subparagraph (A)(ii) 
of this paragraph are known to be less than 2.0% by weight of the mix­
ture, any total amount of the mixture of air contaminant compounds 
greater than or equal to 5,000 pounds; or 
(iv) where natural gas excluding carbon dioxide, 
water, nitrogen, methane, ethane, noble gases, hydrogen, and oxygen 
or air emissions from crude oil are known to be in an amount greater 
than or equal to 5,000 pounds or the associated hydrogen sulfide and 
mercaptans in a total amount greater than 100 pounds, whichever 
occurs first; 
(C) for opacity from boilers and combustion turbines as 
defined in this section fueled by natural gas, coal, lignite, wood, fuel 
oil containing hazardous air pollutants at a concentration of less than 
0.02% by weight, opacity that is equal to or exceeds 15 additional per­
centage points above the applicable limit, averaged over a six-minute 
period. Opacity is the only RQ applicable to boilers and combustion 
turbines described in this paragraph; or 
(D) for facilities where air contaminant compounds are 
measured directly by a continuous emission monitoring system pro­
viding updated readings at a minimum 15-minute interval an amount, 
approved by the executive director based on any relevant conditions 
and a screening model, that would be reported prior to ground level 
concentrations reaching at any distance beyond the closest regulated 
entity property line: 
(i) less than one-half of any applicable ambient air 
standards; and 
(ii) less than two times the concentration of applica­
ble air emission limitations. 
(89) Rubbish--Nonputrescible solid waste, consisting of 
both combustible and noncombustible waste materials. Combustible 
rubbish includes paper, rags, cartons, wood, excelsior, furniture, 
rubber, plastics, yard trimmings, leaves, and similar materials. Non­
combustible rubbish includes glass, crockery, tin cans, aluminum 
cans, metal furniture, and like materials that will not burn at ordinary 
incinerator temperatures (1,600 degrees Fahrenheit to 1,800 degrees 
Fahrenheit). 
(90) Scheduled maintenance, startup, or shutdown activ-
ity--For activities with unauthorized emissions that are expected to ex­
ceed a reportable quantity (RQ), a scheduled maintenance, startup, or 
shutdown activity is an activity that the owner or operator of the reg­
ulated entity whether performing or otherwise affected by the activity, 
provides prior notice and a final report as required by §101.211 of this 
title (relating to Scheduled Maintenance, Startup, and Shutdown Re­
porting and Recordkeeping Requirements); the notice or final report 
includes the information required in §101.211 of this title; and the ac­
tual unauthorized emissions from the activity do not exceed the emis­
sions estimates submitted in the initial notification by more than an 
RQ. For activities with unauthorized emissions that are not expected 
to, and do not, exceed an RQ, a scheduled maintenance, startup, or 
shutdown activity is one that is recorded as required by §101.211 of 
this title. Expected excess opacity events as described in §101.201(e) 
of this title (relating to Emissions Event Reporting and Recordkeeping 
Requirements) resulting from scheduled maintenance, startup, or shut­
down activities are those that provide prior notice (if required), and are 
recorded and reported as required by §101.211 of this title. 
(91) Sludge--Any solid or semi-solid, or liquid waste gen­
erated from a municipal, commercial, or industrial wastewater treat­
ment plant; water supply treatment plant, exclusive of the treated efflu­
ent from a wastewater treatment plant; or air pollution control equip­
ment. 
(92) Smoke--Small gas-born particles resulting from 
incomplete combustion consisting predominately of carbon and other 
combustible material and present in sufficient quantity to be visible. 
(93) Solid waste--Garbage, rubbish, refuse, sludge from a 
waste water treatment plant, water supply treatment plant, or air pollu­
tion control equipment, and other discarded material, including solid, 
liquid, semisolid, or containerized gaseous material resulting from in­
dustrial, municipal, commercial, mining, and agricultural operations 
and from community and institutional activities. The term does not in­
clude: 
(A) solid or dissolved material in domestic sewage, or 
solid or dissolved material in irrigation return flows, or industrial dis-
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charges subject to regulation by permit issued under the Texas Water 
Code, Chapter 26; 
(B) soil, dirt, rock, sand, and other natural or man-made 
inert solid materials used to fill land, if the object of the fill is to make 
the land suitable for the construction of surface improvements; or 
(C) waste materials that result from activities associ­
ated with the exploration, development, or production of oil or gas, 
or geothermal resources, and other substance or material regulated by 
the Railroad Commission of Texas under Natural Resources Code, 
§91.101, unless the waste, substance, or material results from activities 
associated with gasoline plants, natural gas liquids processing plants, 
pressure maintenance plants, or repressurizing plants and is hazardous 
waste as defined by the administrator of the United States Environ­
mental Protection Agency under the federal Solid Waste Disposal Act, 
as amended by Resource Conservation and Recovery Act, as amended 
(42 United States Code, §§6901 et seq.). 
(94) Sour crude--A crude oil that will emit a sour gas when 
in equilibrium at atmospheric pressure. 
(95) Sour gas--Any natural gas containing more than 1.5 
grains of hydrogen sulfide per 100 cubic feet, or more than 30 grains 
of total sulfur per 100 cubic feet. 
(96) Source--A point of origin of air contaminants, whether 
privately or publicly owned or operated. Upon request of a source 
owner, the executive director shall determine whether multiple pro­
cesses emitting air contaminants from a single point of emission will 
be treated as a single source or as multiple sources. 
(97) Special waste from health care-related facilities--A 
solid waste that if improperly treated or handled, may serve to transmit 
infectious disease(s) and that is comprised of the following: animal 
waste, bulk blood and blood products, microbiological waste, patho­
logical waste, and sharps. 
(98) Standard conditions--A condition at a temperature of 
68 degrees Fahrenheit (20 degrees Centigrade) and a pressure of 14.7 
pounds per square inch absolute (101.3 kiloPascals). 
(99) Standard metropolitan statistical area--An area con­
sisting of a county or one or more contiguous counties that is officially 
so designated by the United States Bureau of the Budget. 
(100) Submerged fill pipe--A fill pipe that extends from the 
top of a tank to have a maximum clearance of six inches (15.2 centime­
ters) from the bottom or, when applied to a tank that is loaded from the 
side, that has a discharge opening entirely submerged when the pipe 
used to withdraw liquid from the tank can no longer withdraw liquid in 
normal operation. 
(101) Sulfur compounds--All inorganic or organic chemi­
cals having an atom or atoms of sulfur in their chemical structure. 
(102) Sulfuric acid mist/sulfuric acid--Emissions of sulfu­
ric acid mist and sulfuric acid are considered to be the same air con­
taminant calculated as H2SO4 and must include sulfuric acid liquid mist, 
sulfur trioxide, and sulfuric acid vapor as measured by Test Method 8 
in 40 Code of Federal Regulations Part 60, Appendix A. 
(103) Sweet crude oil and gas--Those crude petroleum hy­
drocarbons that are not "sour" as defined in this section. 
(104) Total suspended particulate--Particulate matter as 
measured by the method described in 40 Code of Federal Regulations 
Part 50, Appendix B.  
(105) Transfer efficiency--The amount of coating solids 
deposited onto the surface or a part of product divided by the total 
amount of coating solids delivered to the coating application system. 
(106) True vapor pressure--The absolute aggregate partial 
vapor pressure, measured in pounds per square inch absolute, of all 
volatile organic compounds at the temperature of storage, handling, or 
processing. 
(107) Unauthorized emissions--Emissions of any air con­
taminant except carbon dioxide, water, nitrogen, methane, ethane, no­
ble gases, hydrogen, and oxygen that exceed any air emission limitation 
in a permit, rule, or order of the commission or as authorized by Texas 
Clean Air Act, §382.0518(g). 
(108) Unplanned maintenance, startup, or shutdown activ-
ity--For activities with unauthorized emissions that are expected to ex­
ceed a reportable quantity or with excess opacity, an unplanned main­
tenance, startup, or shutdown activity is: 
(A) a startup or shutdown that was not part of normal 
or routine facility operations, is unpredictable as to timing, and is not 
the type of event normally authorized by permit;  or  
(B) a maintenance activity that arises from sudden and 
unforeseeable events beyond the control of the operator that requires 
the immediate corrective action to minimize or avoid an upset or mal­
function. 
(109) Upset event--An unplanned and unavoidable break­
down or excursion of a process or operation that results in unauthorized 
emissions. A maintenance, startup, or shutdown activity that was re­
ported under §101.211 of this title (relating to Scheduled Maintenance, 
Startup, and Shutdown Reporting and Recordkeeping Requirements), 
but had emissions that exceeded the reported amount by more than a 
reportable quantity due to an unplanned and unavoidable breakdown 
or excursion of a process or operation is an upset event. 
(110) Utility boiler--A boiler used to produce electric 
power, steam, or heated or cooled air, or other gases or fluids for sale. 
(111) Vapor combustor--A partially enclosed combustion 
device used to destroy volatile organic compounds by smokeless com­
bustion without extracting energy in the form of process heat or steam. 
The combustion flame may be partially visible, but at no time does 
the device operate with an uncontrolled flame. Auxiliary fuel and/or a 
flame air control damping system that can operate at all times to control 
the air/fuel mixture to the combustor’s flame zone, may be required to 
ensure smokeless combustion during operation. 
(112) Vapor-mounted seal--A primary seal mounted so 
there is an annular space underneath the seal. The annular vapor space 
is bounded by the bottom of the primary seal, the tank wall, the liquid 
surface, and the floating roof or cover. 
(113) Vent--Any duct, stack, chimney,  flue, conduit, or 
other device used to conduct air contaminants into the atmosphere. 
(114) Visible emissions--Particulate or gaseous matter that 
can be detected by the human eye. The radiant energy from an open 
flame is not considered a visible emission under this definition. 
(115) Volatile organic compound--As defined in 40 Code 
of Federal Regulations §51.100(s), except §51.100(s)(2) - (4), as 
amended on November 29, 2004 (69 FR 69290). 
(116) Volatile organic compound (VOC) water separator-­
Any tank, box, sump, or other container in which any VOC, floating on 
or contained in water entering such tank, box, sump, or other container, 
is physically separated and removed from such water prior to outfall, 
drainage, or recovery of such water. 
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CHAPTER 116. CONTROL OF AIR 
POLLUTION BY PERMITS FOR NEW 
CONSTRUCTION OR MODIFICATION 
The Texas Commission on Environmental Quality (commis­
sion, agency, or TCEQ) adopts the amendments to §§116.12, 
116.115, 116.180, 116.182, 116.186, 116.188, 116.190, 116.192, 
116.601, and 116.617; new §116.127; and the repeal of 
§116.121. 
The amendments to §§116.115, 116.188, 116.601; new 
§116.127; and the repeal of §116.121 are adopted without 
changes as published in the August 27, 2010, issue of the 
Texas Register (35 TexReg 7676) and will not be republished. 
Sections 116.12, 116.180, 116.182, 116.186, 116.190, 116.192, 
and 116.617 are adopted with changes to the proposed text as 
published in the August 27, 2010, issue of the Texas Register 
(35 TexReg 7698) and will be republished. 
The amendments to §§116.12, 116.115, 116.180, 116.182, 
116.186, 116.188, 116.190, 116.192, and 116.601; and new 
§116.127 will be submitted to the United States Environmental 
Protection Agency (EPA) as revisions to the State Implemen­
tation Plan (SIP). The amendment to §116.617 will not be 
submitted to EPA  as  a revision to the  SIP.  
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 
On June 10, 2005, the TCEQ submitted the amendment to 
§116.12 to the  EPA as a  revision to the New Source Review 
(NSR) SIP and §116.150 as a revision to the Nonattainment 
New Source Review (NNSR) SIP, both adopted on May 25, 
2005. On February 1, 2006, the TCEQ submitted amendments 
to §§116.12, 116.121, 116.150, 116.180, 116.182, 116.184, 
116.186, 116.188, 116.190, and 116.617 to the EPA as revisions 
to the NSR SIP; amendments to §§101.1, 116.150, and 116.151 
as revisions to the NNSR SIP; and the amendment to §116.160 
as a revision to the Prevention of Significant Deterioration (PSD) 
SIP, adopted on January 11, 2006. On September 23, 2009, 
the EPA published notice of the proposed disapproval of these 
revisions to the Texas SIP (74 Federal Register 48467) and 
on September 15, 2010, published the final disapproval of the 
revisions (75 Federal Register 56424). 
This rulemaking and the companion rulemaking (Rule Project 
No. 2008-030-116-PR) address issues identified by the EPA 
in its September 15, 2010, final disapproval notice and ensure 
that TCEQ regulatory requirements regarding the NSR permit­
ting program meet the requirements of the Federal Clean Air Act 
(FCAA) and are approvable into the SIP. Specifically, those con­
cern definitions for the Plant-Wide Applicability Limit (PAL) rules 
and other changes to the PAL rules to meet federal requirements, 
including the conditions for reopening PAL permits. The rule-
making also amends §116.617, State Pollution Control Project 
Standard Permit (which is the existing standard permit rule), to 
limit when existing registrations for this standard permit can be 
amended or renewed and provides the deadline for final regis­
trations under this specific standard permit. This is intended to 
facilitate a smooth transition between this section and the new 
non-rule air quality standard permit adopted concurrently by the 
commission. The amendments would also remove obsolete ref­
erences and make non-substantive administrative changes. 
EPA also disapproved §116.151 as amended in 2006, but did 
not provide any specific reasons  for its disapproval. In its let­
ter transmitting this rulemaking to EPA, as discussed earlier, the 
commission is requesting EPA consider §116.151 as amended 
in 2006 together with these current rule changes as revisions to 
the SIP. 
In the September 15, 2010 notice, EPA also proposed to take no 
action on §§116.400 - 116.406, which were included in the 2006 
rulemaking. These sections are permit requirements for compli­
ance with FCAA, §112(g), but they are not necessary elements 
of the SIP. The rulemaking withdraws from EPA consideration 
as  a revision to the  SIP of  §§116.400, 116.402, 116.404, and 
116.406, as adopted by the commission on January 11, 2006, 
effective on February 1, 2006. No changes have been made to 
the rule text or numbering of these sections. 
This rulemaking is at least as stringent as the federal rules be­
ing implemented because it includes the applicable elements of 
the major NSR and PAL permit programs. The rulemaking ac­
tion also ensures that the rules will meet the requirements of 
the FCAA, which requires that the elements of the SIP be en­
forceable, include replicable elements, and ensure compliance 
and accountability. The specific changes to the PAL rules meet 
these basic requirements. 
When EPA adopted the NSR reform rule amendments (67 Fed-
eral Register 80185, December 31, 2002), it expanded its re­
quirement for states’ SIP submittals of their rules that implement 
major NSR to require a demonstration of why both the specific 
major NSR permitting program requirements, including applica­
ble definitions, are at least as stringent as EPA’s regulations, if 
states do not adopt the specific EPA program. TCEQ’s major 
NSR and its PAL rules do not incorporate the EPA rules by ref­
erence but they do include the basic elements of those permit 
programs. Therefore, this rulemaking is at least as stringent as 
the federal rules being implemented. As discussed elsewhere, 
the changes in this rulemaking are made to specifically address 
issues identified by EPA in its September 15, 2010, disapproval 
notice so that the rules can be approved as revisions to the 
SIP. The changes make the commission’s rules as stringent as 
EPA’s regulations. The definitions of baseline actual emissions 
and projected actual emissions do not include malfunction emis­
sions, and thus are more stringent than EPA’s definitions. In ad­
dition, this rulemaking action also ensures that the rules will meet 
the requirements of the FCAA, which requires that the elements 
of the SIP be enforceable, include replicable elements, and en­
sure compliance and accountability. 
SECTION BY SECTION DISCUSSION 
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§116.12, Nonattainment and Prevention of Significant Deteriora-
tion Review Definitions 
The commission is adopting amendments to the definitions of 
the terms, "baseline actual emissions," "net emissions increase," 
and "projected actual emissions." These amendments resolve 
the EPA’s objection to this section of the rule. 
The EPA, in its  final disapproval notice, commented that the defi ­
nition of baseline actual emissions differed from the federal rules 
because the definition did not specify that these emissions are 
meant to be calculated based on the average rate. The amend­
ment specifying that the rate is an average rate would be in­
cluded in §116.12(3)(A), (B), (D), and (E). The commission is 
also removing the term "exempted from" §116.12(3)(E) and is 
replacing it with "unauthorized" since emissions events were not 
exempt under 30 TAC Chapter 101, General Air Quality Rules, 
but must be reported. 
The commission is making changes from the proposal to 
§116.12(3)(E). The EPA in its final disapproval (see September 
15, 2010 (75 Federal Register 56424)) agreed that the inclu­
sion of emissions events in the definition of baseline actual 
emissions would have the effect of inflating the baseline and 
narrowing the gap between the baseline actual emissions and 
the planned emission rate. The EPA noted that the current defi ­
nition of baseline actual emissions included emissions events 
and stated that to be approvable the definition would have to 
exclude emissions events. This is because EPA noted that the 
definitions of "baseline actual emissions" and "projected actual 
emissions" must both include or exclude malfunctions emis­
sions. However, EPA’s interpretation excludes the conditional 
language at the end of the paragraph which limits emissions to 
those that have been or are being authorized and, therefore, 
EPA’s statement that the commission is including emissions 
events is in error. The commission’s long standing policy is not 
to reward emissions from emission events, which are upset 
events and unplanned maintenance, startup, and shutdown 
(MSS) activities. TCEQ’s term "unplanned MSS activities" 
substitutes for the EPA’s term "unscheduled MSS." Unplanned 
MSS activities are the functional equivalent of malfunctions, as 
are all upset emissions. EPA also objects to the use of the word 
"may," stating that it indicates discretion without any replicable 
procedures for such determinations. 
Consequently, §116.12(3)(E) is being reworded to make clear 
that MSS emissions reported under Chapter 101 shall be in­
cluded in the calculation of baseline actual emissions but only 
to the extent that they have been authorized or are being au­
thorized. Because emissions events are not included, they are 
therefore excluded from the calculation of baseline actual emis­
sions. The commission does not authorize emissions events, 
which are emissions from upsets and unscheduled MSS activ­
ities. While the current text, as adopted in 2006, implemented 
that long standing policy, the rule text was not written to clearly 
limit the inclusion of only planned MSS emissions that have been 
or are in the process of being authorized during a defined time 
period. These changes ensure, first, that there is no discretion as 
to inclusion of only certain planned MSS emissions (and conse­
quently the exclusion of emissions events) in the baseline actual 
emissions calculation, and second, that the definitions of base­
line actual emissions and projected actual emissions are com­
patible and are therefore approvable as revisions to the SIP. 
Additionally, the commission is making changes from the pro­
posal by reinstating in §116.12(3)(E) the phrase "or are being 
authorized," relating to planned MSS emissions. This phrase 
was proposed to be removed because the executive director ex­
pected to recommend proposal and adoption of a concurrent 
rulemaking that would have included mandatory authorization 
of MSS emissions. Since the rulemaking that would have re­
quired authorization of MSS emissions has been remanded to 
staff, it would be inappropriate to remove the phrase at this time. 
The commission’s rule that provides an incentive for authorizing 
planned MSS emissions, §101.222(h), provides a logical time 
frame for identifying which planned MSS emissions should be 
included in the calculation of baseline actual emissions, and the 
ending date of the incentive program is used in this definition. 
Further, §116.12(3)(D) provides that non-compliant emissions 
are excluded. To the extent that there are planned MSS emis­
sions that remain unauthorized on or after March 1, 2016, those 
will necessarily be "non-compliant" and therefore, no longer ex­
cluded from the excluded emissions in subparagraph (D). This is 
consistent with the commission’s policy regarding authorization 
of planned MSS emissions. Based on the incentive schedule in 
§101.222(h), the TCEQ has received several hundred applica­
tions thus far for authorizing planned MSS at approximately the 
midway point of the schedule and, therefore, expects that the in­
dustries named in the remaining portion of the schedule will also 
submit applications for authorizing planned MSS over the next 
two years. 
The commission is also adopting an amendment to the term 
"net emissions increase" in §116.12(20). EPA commented in 
the Technical Support Document related to the proposed disap­
proval that this definition might not match federal requirements 
for enforceability because it did not include a statement that 
the definition was federally enforceable. The commission is 
specifically adding the term "federally" to modify "enforceable" 
in §116.12(20)(C)(ii). 
Additionally, the commission is amending the term "projected 
actual emissions" in §116.12(29) and is adopting it with changes 
from the proposal. The commission is replacing the phrase 
"unauthorized emissions from startup and shutdown activi­
ties" with "emissions from planned maintenance, startup, or 
shutdown activities, which were historically unauthorized and 
subject to reporting under Chapter 101 to the extent that they 
have been authorized or are being authorized." This change is 
necessary to ensure that this definition is compatible with the 
definition of "baseline actual emissions." As discussed earlier, 
the definition of "baseline actual emissions" is being amended 
to ensure that the commission’s intent of what types of emis­
sions can be included in that calculation is clear. While the 
commission intended that these two definitions be compatible 
when adopted in 2006, the EPA’s comments indicated that may 
not be the case. The EPA commented that the term "projected 
actual emissions" does not include emissions from startups, 
shutdowns, and malfunctions. However, as stated in the original 
adoption preamble for this rule in 2006, the commission ex­
cluded malfunction emissions in compliance with long-standing 
commission policy to exclude non-compliant emissions. The 
EPA in its final disapproval (see September 15, 2010 (75 Federal 
Register 56424)) agreed that the inclusion of emissions events, 
which are similar to the federal term "malfunctions," in the 
definition of baseline actual emissions would be inappropriate. 
Further, EPA has approved definitions in other states that also 
exclude malfunctions; (see September 15, 2010 (75 Federal 
Register 56441)). These amendments are necessary to ensure 
that both definitions are approvable as revisions to the SIP. 
§116.115, General and Special Conditions 
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The commission is amending §116.115(b)(2)(F) with a statement 
that emissions exceeding the maximum allowable emission 
rates established in a permit are not authorized and are a 
violation of the permit. Additionally, the commission is amend­
ing §116.115 with non-substantive administrative changes in 
§116.115(b)(2)(B)(iii) and (H)(i) and (c)(2)(B)(ii)(II). 
§116.121, Actual to Projected Actual and Emissions Exclusion 
Test for Emissions Increases 
The commission repealed §116.121. The text of this rule has 
been moved to adopted new §116.127. 
§116.127, Actual to Projected Actual and Emissions Exclusion 
Test for Emissions 
The commission is adopting §116.127 to address actual to 
projected actual emissions and the emissions exclusion test 
for emissions increases. There have been no changes to the 
language that was originally in §116.121. This new section 
requires documentation associated with the projected actual 
emissions rates and records of compliance as identified in the 
federal rule, 40 Code of Federal Regulations (CFR) §52.21. 
Section 116.127(a) requires a demonstration that federal NSR 
does not apply be submitted with any permit application or reg­
istration. This demonstration must be documented by records 
that include a project description, the facilities affected, and 
a description of the applicability test. Subsection (b) requires 
monitoring of emissions that could increase as a result of the 
project if projected actual emissions are used to determine the 
project emission increase at a facility. 
Subsection (c) requires owners or operators of electric utility 
steam generating units to submit to a report to the executive di­
rector documenting the emissions for each calendar year that 
records are required under the actual-to-projected actual test. 
Subsection (d) requires owners or operators of facilities other 
than electric generating units to submit a report to the executive 
director if annual emissions exceed the baseline actual emis­
sions by a significant amount. Subsection (e) requires records 
to be maintained and made available for review. 
As stated in the preamble when adopted by the commission in 
2006, the commission expects that projected actual emissions 
will be used extensively in registrations or claims for non-PSD 
and nonattainment NSR authorizations where a maximum allow­
able emission rate is not specified in the rule. 
Based on the changes to the definition of projected actual emis­
sions, discussed elsewhere in this preamble, the commission 
expects that this rule is approvable as a revision to the SIP. 
§116.180, Applicability 
The commission is removing the term "account site" from 
§116.180(a)(1) and replacing it with the term "existing major 
stationary source" to make this requirement more consistent 
with federal requirements. The commission is also making 
similar changes to §116.180(a)(3) and (4). Additionally, because 
the federal term "emissions unit" is defined very similarly to the 
term "facility" as defined in the Texas Clean Air Act (TCAA), 
the commission is adding the language "or emissions unit " 
whenever the term facility is used (i.e., §116.180(a)(3), (b) 
and (c)). Additionally, the commission is making a change 
from the proposal in this section and as used elsewhere in 
the commission’s PAL rules, by adding the phrase "at a major 
stationary source" to the term "emissions unit" to ensure that 
the term is better understood as the EPA generally uses the 
term in NSR permitting. The term "emissions unit at a major 
stationary source" means a single piece of equipment; it does 
not necessarily have the same meaning as used in some of the 
maximum achievable control technology standards in 40 CFR 
Part 63. The commission is also restricting the issuance of PAL 
permits to existing stationary sources in §116.180(a)(5). The 
EPA, in its September 15, 2010, final disapproval notice stated 
that the current rule lacks a provision that limits applicability of 
a PAL to an existing major stationary source as required by the 
corresponding federal rule. This amendment resolves the EPA’s 
objection to this section of the rule. 
§116.182, Plant-wide Applicability Limit Permit Application 
In its September 15, 2010, final notice of disapproval, the EPA 
stated that the term facility was vague and unenforceable and 
that §116.182(1) might not require all facilities emitting a PAL 
pollutant at a major stationary source to be included in the PAL 
permit application. This amendment resolves the EPA’s objec­
tion to this section of the rule. Since the federal term emissions 
unit is defined very similarly to the term facility as defined in the  
TCAA, the commission is adding the language "or emissions unit 
at a major stationary source" when the term facility is used in 
§116.182(a)(1). Also, the commission is adding the phrase "at 
a major stationary source" where appropriate to make clear that 
PALs are applicable to major sources only. Additionally, as the 
result of comments in the EPA’s final disapproval (75 Federal 
Register 56424, September 15, 2010), the commission is adding 
language to require that all emission units at the major stationary 
source that emit the PAL pollutant be included in the PAL permit 
application. This language ensures that the rule is consistent 
with the federal requirement that the TCEQ has appropriate in­
formation to review when a PAL application is submitted. This 
language should also ensure approvability of the rule into the 
SIP. 
§116.186, General and Special Conditions 
In its September 15, 2010, final notice of disapproval, the EPA 
stated that the term facility was vague and unenforceable and 
that §116.186 might not require all facilities emitting a PAL pollu­
tant at a major stationary source to be included in the  PAL  permit.  
This amendment resolves the EPA’s objection to this section of 
the rule. Since the federal term emissions unit is defined very 
similarly to the term facility as defined in the  TCAA,  the TCEQ is  
adding the language "or emissions unit" where the term facility is 
used in subsections (a) and (b)(1) and changing the word "fed­
eral" to "major" in subsection (b)(1) to clarify the type of NSR 
referenced in this subsection. Also, the commission is adding 
the phrase "at a major stationary source" where appropriate to 
make clear that PALs are applicable to major sources only. Also, 
as the result of comments in the EPA’s final disapproval (75 Fed-
eral Register 56424, September 15, 2010), the commission is 
adding language to require that all emission units at the major 
stationary source that emit the PAL pollutant be included in the 
PAL permit. This language is added to ensure approvability of 
the rule into the SIP. Additionally, the commission is defining the 
term "responsible official" by referencing the definition in 30 TAC 
Chapter 122. 
In the September 15, 2010, final disapproval notice, the EPA 
noted that TCEQ’s rule lacked a mandate that failure of the 
monitoring system to meet the requirements of this section is 
a violation of the PAL permit. Consequently, the commission 
is including this requirement as adopted §116.186(b)(9). Ex­
isting subsection (b)(9) and (10) is redesignated as subsection 
(b)(10) and (11). In the notice, the EPA also stated that the 
specific monitoring definitions: continuous emissions monitoring 
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system (CEMS) as defined in 40 CFR §51.165(a)(1)(xxxi) and 
§51.166(b)(43); continuous emissions rate monitoring system 
as defined in 40 CFR §51.165(a)(1)(xxxiv) and §51.166(b)(46); 
continuous parameter monitoring system as defined in 40 
CFR §51.165(a)(1)(xxxiii) and §51.166(b)(45); and predictive 
emissions monitoring system (PEMS) as defined in 40 CFR  
§51.165(a)(1)(xxxii) and §51.166(b)(44) are essential for the 
enforceability of and providing the means for determining com­
pliance with a PALs program. The commission is incorporating 
these definitions by reference in adopted §116.186(c)(1). Exist­
ing subsection (c)(1) and (2) is redesignated as subsection (c)(2) 
and (3). This amendment resolves the EPA’s objection to this 
section of the rule. Additionally, the commission is amending 
§116.186 with non-substantive administrative changes. 
§116.188, Plant-wide Applicability Limit 
The commission is amending §116.188 with non-substantive ad­
ministrative changes. 
§116.190, Federal Nonattainment and Prevention of Significant 
Deterioration Review 
In its September 15, 2010, final notice of disapproval, the EPA 
stated that the term facility was vague and unenforceable. This 
amendment resolves the EPA’s objection to this section of the 
rule. Since the federal term emissions unit is defined very simi­
larly to the term facility as defined in the  TCAA,  the commission  
is adding the language "or emissions unit" where the term fa­
cility is used in subsection (a). Also, the commission is adding 
the phrase "at a major stationary" source where appropriate to 
make clear that PALs are applicable to major sources only and 
changing the word "federal" to "major" to clarify the type of NSR 
referenced in subsection (a). 
§116.192, Amendments and Alterations 
In its final disapproval notice, the EPA requested that the state 
include provisions relating to the  reopening of a PAL by the  exec­
utive director. This amendment resolves the EPA’s objection to 
this section of the rule. The commission is including a statement 
that acceptance of a PAL is agreement by the permit holder to 
reopening the permit in subsection (c). Also, the commission is 
including a mandatory reopening of the permit for the purposes 
that  are stated in §116.186(c)(1). These purposes include: the 
correction of typographical or calculation errors; decrease of the 
PAL limit to reflect creditable emissions reductions; or revision 
of the permit to reflect an increase in the PAL. Additionally, the 
commission is allowing discretionary reopening of the permit for 
the purposes stated in §116.186(c)(2). These purposes include: 
revision of the PAL to reflect newly applicable federal require­
ments; revision to the PAL to reflect any other enforceable re­
quirement imposed on major stationary sources under the SIP; 
reduction of the PAL to avoid national ambient air quality stan­
dards (NAAQS) or PSD increment violation; or reduction of the 
PAL to avoid an adverse impact on a federal class I area. 
As the result of comments received from the EPA on the pro­
posed amendments the commission is changing §116.192(a)(1) 
and (4) to specifically state that the Best Available Control 
Technology (BACT) equivalent required by the rule is federal 
BACT as identified in §116.160(c)(1)(a). The commission is 
also changing §116.192(a)(2) to state clearly that all facilities 
contributing to an increase in emissions resulting in source’s 
emissions equaling or exceeding its PAL are subject to appropri­
ate PSD or NNSR authorization to ensure that a new permit or 
a major modification action is obtained. Finally, the commission 
is changing §116.192(c)(1)(C) to include a reference to 40 CFR 
§51.165(f)(11). These revisions will resolve the EPA’s concerns 
regarding this section of the rule. Additionally, the commission 
is amending §116.192 with non-substantive administrative 
changes. 
§116.601, Types of Standard Permits 
The commission is removing language referring to specific stan­
dard permits in §116.601(a)(1) in favor of a more general state­
ment that includes those standard permits adopted into the rule. 
This change will facilitate any future adoptions or repeals of stan­
dard permits that are part of Chapter 116. 
§116.617, State Pollution Control Project Standard Permit 
The commission is making changes from the proposal 
to §116.617(a)(4) and (5). The commission is amending 
§116.617(a)(4) to provide that the existing requirements of that 
paragraph will cease to be effective on March 3, 2011. The 
commission is also including §116.617(a)(5) which provides 
that, notwithstanding the requirements of §116.604, on or after 
March 3, 2011, no new or modified registrations will be accepted 
and no existing registrations will be renewed. The date in these 
revisions was changed from February 17, 2011 to March 3, 
2011, to accurately reflect the effective date of this rule. 
The EPA in its September 15, 2010, final disapproval noted its 
objections to the State Pollution Control Project Standard Per­
mit (PCP) including: the PCP is a generic permit that can be 
used at any source including major sources; it is overly broad 
in that it does not specify the types of pollution control equip­
ment it authorizes; and it allows for source specific review and  
case-by-case authorization. A non-rule standard permit that can 
be used for pollution control projects is concurrently being issued 
by the commission. Persons who wish to have authorization for 
pollution control equipment by a standard permit may use the 
new non-rule standard permit for pollution control equipment. 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission reviewed the proposed rulemaking in light of 
the regulatory impact analysis (RIA) requirements of Texas Gov­
ernment Code, §2001.0225, and determined that the rulemaking 
does not meet the definition of a major environmental rule as de­
fined in that statute and if it did meet the definition, would not be 
subject to the requirement to prepare a RIA. 
A major environmental rule means a rule, the specific intent of 
which is to protect the environment or reduce risks to human 
health from environmental exposure, and that may adversely af­
fect in a material way the economy, a sector of the economy, pro­
ductivity, competition, jobs, the environment, or the public health 
and safety of the state or a sector of the state. The specific in­
tent of the revisions is to include definitions for and make other 
changes to the PAL rules to meet federal requirements, including 
the conditions for reopening PAL permits. The rulemaking would 
also amend §116.617, which is the existing standard permit rule, 
to limit when existing registrations can be amended or renewed, 
and provide the deadline for final registrations under this specific 
standard permit. This is intended to facilitate a smooth transition 
between this section and the proposed new non-rule air quality 
standard permit. 
In the September 23, 2009, notice, EPA also proposed to take no 
action on §§116.400 - 116.406, which were included in the 2006 
rulemaking. These sections are permit requirements for compli­
ance with FCAA, §112(g), but they are not necessary elements 
of the SIP. The rulemaking proposes the withdrawal from EPA 
consideration as a revision to the SIP of §§116.400, 116.402, 
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116.404, and 116.406 as adopted by the commission on Jan­
uary 11, 2006, effective on February 1, 2006. 
These changes will not adversely affect the economy, a sector of 
the economy, productivity, competition, jobs, the environment, or 
the public health and safety of the state or a sector of the state 
in a material way because they are adopted to ensure consis­
tency between state and federal air quality permitting require­
ments and  can be approved as revisions  to  the Texas  SIP.  The  
rulemaking action ensures that the rules will meet the require­
ments of the FCAA, which requires that the elements of the SIP 
are enforceable, include replicable elements, and ensure com­
pliance and accountability. Specifically, the rules concern defini­
tions for and other changes to the PAL rules, including the condi­
tions for reopening PAL permits, and that excess emissions are 
violations of the permit. The rulemaking also amends §116.617 
to limit when existing registrations for this standard permit can 
be amended or renewed and provides the deadline for final reg­
istrations under this specific standard permit. This is intended to 
facilitate a smooth transition between  this  section and  the new  
non-rule air quality standard permit adopted concurrently by the 
commission. The amendments would also remove obsolete ref­
erences and make non-substantive administrative changes. 
Additionally, even if the rules met the definition of a major 
environmental rule, the rulemaking does not meet any of the 
four applicability criteria for requiring a RIA for a major envi­
ronmental rule, which are listed in Texas Government Code, 
§2001.0225(a). Texas Government Code, §2001.0225, applies 
only to a major environmental rule, the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specif­
ically required by state law; 2) exceed an express requirement 
of state law, unless the rule is specifically required by federal 
law; 3) exceed a requirement of a delegation agreement or 
contract between the state and an agency or representative 
of the federal government to implement a state and federal 
program; or 4) adopt a rule solely under the general powers of 
the agency instead of under a specific state law. 
The rules would implement requirements of the FCAA. Under 
42 United States Code (USC), §7410, each state is required to 
adopt and implement a SIP containing adequate provisions to 
implement, attain, maintain, and enforce the NAAQS within the 
state. While 42 USC, §7410, generally does not require spe­
cific programs,  methods, or emission reductions in order to meet 
the standard, state SIPs must include specific requirements as  
specified by 42 USC, §7410. The provisions of the FCAA recog­
nize that states are in the best position to determine what pro­
grams and controls are necessary or appropriate in order to meet 
the NAAQS. This flexibility allows states, affected industry, and 
the public, to collaborate on the best methods for attaining the 
NAAQS for the specific regions in the state. Even though the 
FCAA allows states to develop their own programs, this flexibil­
ity does not relieve a state from developing a program that meets 
the requirements of 42 USC, §7410. States are not free to ignore 
the requirements of 42 USC, §7410, and must develop programs 
to assure that their SIPs provide for implementation, attainment, 
maintenance, and enforcement of the NAAQS within the state. 
One of the requirements of 42 USC, §7410, is for states to in­
clude programs for the regulation of the modification and con­
struction of any stationary source within the area covered by the 
plan as necessary to assure that the NAAQS are achieved, in­
cluding a permit program as required in FCAA, Parts C and D, or 
NSR. Additionally, once states have developed SIPs, and those 
plans are approved by the EPA, the FCAA prescribes, in 42 USC, 
§7502(e),  that  the EPA, in modifying a NAAQS,  shall promulgate  
rules that apply to all areas that have not attained the previous 
NAAQS that provide for controls that are no less stringent than 
the controls that previously applied to the area. This rulemaking 
will address those sections submitted as revisions to the NSR 
SIP and subsequently were disapproved by the EPA. Specifi ­
cally, those concern definitions for and other changes to the PAL 
rules, and that excess emissions are violations of the permit. The 
rulemaking project includes the withdrawal of sections applica­
ble to permits required for compliance with FCAA, §112(g), from 
EPA consideration as a revision to the SIP; although, there are 
no changes to rule numbering or text and, thus, are not open for 
comment. 
The requirement to provide a fiscal analysis of regulations in the 
Texas Government Code was amended by Senate Bill (SB) 633 
during the 75th Legislature, 1997. The intent of SB 633 was to 
require agencies to conduct a RIA of extraordinary rules. These 
are identified in the statutory language as major environmental 
rules that will have a material adverse impact and will exceed 
a requirement of state law, federal law, or a delegated federal 
program, or are adopted solely under the general powers of the 
agency. With the understanding that this requirement would sel­
dom apply, the commission provided a cost estimate for SB 633 
that concluded "based on an assessment of rules adopted by 
the agency in the past, it is not anticipated that the bill will have 
significant fiscal implications for the agency due to its limited ap­
plication." The commission also noted that the number of rules 
that would require assessment under the provisions of the bill 
was not large. This conclusion was based, in part, on the crite­
ria set forth in the bill that exempted rules from the full analysis, 
unless the rule was a major environmental rule that exceeds a 
federal law. 
Because of the ongoing need to meet federal requirements, the 
commission routinely proposes and adopts rules incorporating 
or designed to satisfy specific federal requirements. The legis­
lature is presumed to understand this federal scheme. If each 
rule proposed by the commission to meet a federal requirement 
was considered to be a major environmental rule that exceeds 
federal law, then each of those rules would require the full RIA 
contemplated by SB 633. This conclusion is inconsistent with 
the conclusions reached by the commission in its cost estimate 
and by the Legislative Budget Board (LBB) in its fiscal notes. 
Since the legislature is presumed to understand the fiscal im­
pacts of the bills it passes, and that presumption is based on 
information provided by state agencies and the LBB, the com­
mission believes that the intent of SB 633 was only to require 
the full RIA for rules that are extraordinary in nature. While the 
rules may have a broad impact, that impact is no greater than is 
necessary or appropriate to meet the requirements of the FCAA, 
and in fact creates no additional impacts, since the rules do not 
exceed the requirement to attain and maintain the NAAQS. For 
these reasons, the rules fall under the exception in Texas Gov­
ernment Code, §2001.0225(a), because they are required by, 
and do not  exceed, federal law, including the approved SIP. In 
addition, these rules do not exceed any contract between the 
state and a federal agency. 
The commission has consistently applied this construction to its 
rules since this statute was enacted in 1997. Since that time, 
the legislature has revised the Texas Government Code, but 
left this provision substantially unamended. It is presumed that 
"when an agency interpretation is in effect at the time the legisla­
ture amends the laws without making substantial change in the 
statute, the legislature is deemed to have accepted the agency’s 
interpretation." (Central Power & Light Co. v. Sharp, 919 S.W.2d 
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485, 489 (Tex. App. Austin 1995), writ denied with per curiam 
opinion respecting another issue, 960 S.W.2d 617 (Tex. 1997); 
Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. 
Austin 1990, no writ). Cf. Humble Oil & Refining Co. v. Calvert, 
414 S.W.2d 172 (Tex. 1967); Dudney v. State Farm Mut. Auto 
Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000); South-
western Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. 
Austin 2000, pet. denied); and Coastal Indust. Water Auth. v. 
Trinity Portland Cement Div., 563 S.W.2d 916 (Tex. 1978).) 
The commission’s interpretation of the RIA requirements is also 
supported by a change made to the Administrative Procedure 
Act (APA)  by  the legislature  in  1999.  In an attempt to limit  the  
number of rule challenges based upon APA requirements, the 
legislature clarified that state agencies are required to meet 
these sections of the APA against the standard of "substan­
tial compliance" (Texas Government Code, §2001.035). The 
legislature specifically identified Texas Government Code, 
§2001.0225, as falling under this standard. As discussed in 
this analysis and elsewhere in this preamble, the commission 
has substantially complied with the requirements of Texas 
Government Code, §2001.0225. 
The rules implement requirements of the FCAA, specifically to 
adopt and implement SIPs to attain and maintain the NAAQS, in­
cluding a requirement to adopt and implement permit programs. 
The specific intent of the rulemaking is to address those sections 
submitted as revisions to the NSR SIP and subsequently were 
disapproved by the EPA. Specifically, those concern definitions 
for and other changes to the PAL rules, and that excess emis­
sions are violations of the permit. The rulemaking would also 
limit when existing pollution control standard permit registrations 
can be amended or renewed and the deadline for final regis­
trations under this specific standard permit. The rules were not 
developed solely under the general powers of the agency, but 
are authorized by specific sections of Texas Health and Safety 
Code, Chapter 382 (also known as the TCAA), and the Texas 
Water Code, which are cited in the STATUTORY AUTHORITY 
section of this preamble. Therefore, this rulemaking action is 
not subject to the regulatory analysis provisions of Texas Gov­
ernment Code, §2001.0225(b). 
TAKINGS IMPACT ASSESSMENT 
Under Texas Government Code, §2007.002(5), taking means a 
governmental action that affects private real property, in whole or 
in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or §17 or §19, Article I, Texas Con­
stitution; or a governmental action that affects an owner’s private 
real property that is the subject of the governmental action, in 
whole or in part or temporarily or permanently, in a manner that 
restricts or limits the owner’s right to the property that would oth­
erwise exist in the absence of the governmental action; and is 
the producing cause of a reduction of at least 25% in the market 
value of the affected private real property, determined by com­
paring the market value of the property as if the governmental 
action is not in effect and the market value of the property deter­
mined as if the governmental action is in effect. 
The commission completed a takings impact analysis for 
this rulemaking action under the Texas Government Code, 
§2007.043. The primary purpose of this rulemaking action, as 
discussed elsewhere in this preamble, is to address those sec­
tions submitted as revisions to the NSR SIP and subsequently 
were disapproved by the EPA. Specifically, the changes concern 
definitions for and other changes to the PAL rules, limitations 
regarding use of pollution control standard permit registrations, 
and that excess emissions are violations of the permit. 
The rules will not create any additional burden on private real 
property. The rules will not affect private real property in a 
manner that would require compensation to private real property 
owners under the United States Constitution or the Texas Con­
stitution. The proposal also will not affect private real property in 
a manner that restricts or limits an owner’s right to the property 
that would otherwise exist in the absence of the governmental 
action. Therefore, the rulemaking will not cause a taking under 
Texas Government Code, Chapter 2007. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission determined that this rulemaking action relates 
to an action or actions subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination Act 
of 1991, as amended (Texas Natural Resources Code, §§33.201 
et seq.), and commission rules in 30 TAC Chapter 281, Sub­
chapter B, concerning Consistency with the Texas Coastal Man­
agement Program. As required by §281.45(a)(3) and 31 TAC 
§505.11(b)(2), relating to Actions and Rules Subject to the CMP, 
commission rules governing air pollutant emissions must be con­
sistent with the applicable goals and policies of the CMP. The 
commission reviewed this action for consistency with the CMP 
goals and policies in accordance with the rules of the Coastal 
Coordination Council, and determined that the action is consis­
tent with the applicable CMP goals and policies. 
The CMP goal applicable to this rulemaking action is the goal 
to protect, preserve, and enhance the diversity, quality, quan­
tity, functions, and values of coastal natural resource areas (31 
TAC §501.12(l)) The CMP policy applicable to this rulemaking 
action is the policy that commission rules comply with federal 
regulations in 40 CFR to protect and enhance air quality in the 
coastal areas (31 TAC §501.14(q)). The rules will benefit the  en­
vironment by ensuring that certain state and federal permitting 
requirements are consistent to ensure protection of air quality. 
Therefore, in accordance with 31 TAC §505.22(e), the commis­
sion affirms that this rulemaking action is consistent with CMP 
goals and policies. 
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING 
PERMITS PROGRAM 
Chapter 116 is an applicable requirement of Chapter 122, Fed­
eral Operating Permits Program. Owners or operators subject to 
the federal operating permit program must, consistent with the 
revision process in Chapter 122, upon the effective date of the 
adopted rulemaking, revise their operating permit to include the 
new Chapter 116 requirements. Additionally, sources subject to 
the rules may become subject to the federal operating permit 
program. 
PUBLIC COMMENT 
The commission held a public hearing on September 20, 2010, 
and no comments were submitted. The comment period closed 
on September 27, 2010. The commission received written com­
ments from an individual citizen, EAP, and the Texas Industry 
Project (TIP). 
RESPONSE TO COMMENTS 
TIP supported the revisions and clarifications to Chapter 116 that 
further the goal of federally approvable rules. 
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The commission appreciates the TIP’s support on this issue. 
An individual citizen requested all existing permits, especially 
those related to oil and gas facilities, be subject to the rule 
changes. 
This rulemaking implements the applicable elements of the ma­
jor NSR and PAL permit programs and is at least as stringent as 
the federal rules and policies. The rulemaking action also en­
sures that TCEQ rules will meet the conditions of FCAA, §110, 
which requires that the elements of the SIP be enforceable, in­
clude replicable elements, and ensure compliance and account­
ability. Oil and gas facilities that are subject  to  the aforemen­
tioned programs will be required to comply with these revisions. 
TIP commented that new rule language in §116.115, stating that 
emissions exceeding the maximum allowable emission rates are 
not authorized and are a violation of the permit, was redundant 
and, therefore, unnecessary. TIP also stated that this revision 
was unrelated to NSR reform and its presence in a SIP approved 
section of the rule opened a potential SIP gap. 
The commenter is correct that this change is not directly related 
to EPA’s disapproval notice. However, EPA regularly comments 
on the lack of similar language in permits. Therefore, this change 
assists with further ensuring that the permits that are issued, 
which are based on these rules, are enforceable. Both rules and 
permits must be enforceable for inclusion in the SIP. Although 
the commission is adding this text to a SIP-approved rule, which 
will now be subject to EPA review again, the commission ex­
pects that any gap resulting from commission adoption of the 
rule, until EPA review, will not result in any adverse effects. This 
is because the commission is confident that permits issued prior 
to this rule change are also enforceable. 
TIP commented that existing TCEQ rules require all facilities that 
emit a PAL pollutant be included in the PAL permit. TIP also 
commented that EPA’s lack of clarity on whether the Texas rules 
allow for emission caps that do not include all facilities at a major 
source lacks basis in the rules. 
Although the commission’s position is that the current language 
in §116.182(1) and §116.186 requires the applicant for a PAL to 
include all facilities that would be subject to the PAL permit to 
be included and the current practice of the Air Permit Division is 
to require all facilities that emit the PAL pollutant to be included 
in the PAL permit, the commission is making further changes to 
this rule. The EPA in its September 15, 2010, final disapproval 
notice stated that §116.186 provides for an emission cap that 
may not account for all the emissions of a pollutant at a major 
stationary source. Additionally, EPA stated that §116.182(1) re­
quires applicants to submit a list of facilities to be included in the 
PAL, such that not all facilities at the entire stationary source are 
specifically required to be included in the  PAL.  Due  to  the  con­
tinuing confusion regarding this issue, the commission is making 
additional changes to the rule to add the phrase "that emit the 
PAL pollutant" and to remove the phrase "to be included in the 
PAL permit." 
TIP commented that the inclusion of references to federal def­
initions for monitoring systems included in §116.186(c)(1) is in­
consistent with definitions for monitoring systems found in other 
commission rules, notably those in Chapters 115 and 117. TIP 
stated that TCEQ should align all substantive definitions of these 
terms with existing definitions to avoid inconsistency and confu­
sion among various programs and portions of the Texas rules. 
TIP also stated that TCEQ should add the proposed definitions 
to the general provisions of Chapter 101. 
The commission has not changed the rule in response to this 
comment. TIP is correct that the commission referenced federal 
definitions of "continuous emission monitoring system" and "con­
tinuous parameter monitoring system" for use in §116.186(c)(1) 
and that the definitions in the proposed references are not the 
same as the definitions of "continuous monitoring", "CEMS", and 
"PEMS" in other TCEQ rule chapters such as 30 TAC Chapter 
115, Control of Air Pollution from Volatile Organic Compounds, or 
Chapter 117, Control of Air Pollution from Nitrogen Compounds. 
Chapters 115 and 117 are rules intended to ensure that reason­
ably available control technology (RACT) is applied to new and 
existing sources in specific areas  in order to help those areas 
achieve and maintain attainment with the ozone NAAQS. Those 
chapters also contain requirements that are more stringent than 
RACT as part of the TCEQ’s ozone NAAQS attainment demon­
strations. The objectives, control technology requirements, im­
plementation strategy, and underlying rule language is neces­
sarily different when comparing a federal NSR authorization pro­
gram such as the PAL permits program, to rules such as those in 
Chapters 115 and 117. The definitions are more appropriate for 
use with the PAL permit program than are  the existing definitions 
within Chapters 115 and 117. Revising the definitions in Chap­
ters 115 and 117, or establishing new definitions within Chapter 
101 is beyond the scope of this rulemaking. 
The EPA requested that TCEQ clarify that the references to 
BACT in §116.192(a) refer to federal BACT as defined in the  
FCCA. 
The commission agrees with the comment and is changing 
§116.192(a)(1) and (4) to specifically state that the BACT 
equivalent required by the rule is federal BACT as identified in 
§116.160(c)(1)(A). 
The EPA commented that §116.192(a) should be revised to 
clearly require all facilities contributing to an increase in emis­
sions resulting in source’s emissions equaling or exceeding its 
PAL are subject to PSD or NNSR. 
The commission agrees with the comment and is changing 
§116.192(a)(2) to state clearly that all facilities contributing to an 
increase in emissions resulting in source’s emissions equaling 
or exceeding its PAL are subject to major NSR review and 
specify that the authorization required shall be either a PSD or 
NNSR permit. This change will help ensure that this section of 
the rule is approvable into the SIP. 
The EPA requested that §116.192(c) reference both 40 CFR 
§52.21(aa)(11) and §51.165(f)(11) in order to trigger applicability 
of PSD and NNSR. 
The commission agrees with the comment and is changing 
§116.192(c)(1)(C) to include both references to the federal 
regulations to ensure the commission rules include adequate 
references to corresponding federal rules. 
TIP commented that the revision to §116.601 does not directly 
relate to one of the EPA’s stated bases for disapproving the rule 
and opens a new SIP gap. 
The commission has made no changes in response to this com­
ment. The adopted change to the rule removes citations to rules 
that are now obsolete, because EPA has either disapproved the 
rule (§116.617) or the rules have been not acted upon by EPA 
and, subsequently, withdrawn from EPA consideration by the 
commission due to being repealed (§116.620 and §116.621), 
and replaces those citations with generic language that the com­
mission expects to be non-controversial and, therefore, should 
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be approvable by EPA. While EPA did not comment in its dis­
approval (75 Federal Register 56423, September 15, 2010) of 
§116.617 that a reference to the rule elsewhere was an issue, it 
is clear that such a reference is now inappropriate. Further, al­
though the commission’s current practice is to use its authority 
to adopt standard permits as non-rule standard permits, it wants 
to retain its option to adopt standard permits as rules in Chapter 
116, Subchapter F. Any such standard permit would need to be 
submitted to EPA as a SIP revision. Therefore, the resulting SIP 
gap is not of such concern that the commission wants to retain a 
reference to rules that are not in the SIP or have been repealed. 
The EPA supported the discontinuation of the pollution control 
standard permit by the commission’s proposed changes to 
§116.617, but noted that many facilities may continue to rely on 
it and that these permits were not part of the federally approved 
TCEQ NSR SIP. The EPA also acknowledged the TCEQ’s 
development of a non-rule pollution control standard permit. 
TIP commented that the revision to §116.617 to limit the use of 
the pollution control standard permit does not address EPA’s 
disapproval of this authorization and the TCEQ should confirm 
that existing authorizations under this section of the rule are 
valid. 
The TCEQ maintains its position that §116.617 is an efficient and 
legally supportable authorization for pollution control projects in 
Texas. The commission’s position is that the authorizations that 
have been issued under §116.617 prior to this change in the rule, 
and all other prior versions of this standard permit, remain valid 
permits. 
The TCEQ has proposed a new non-rule PCP standard permit 
and has received comments from EPA regarding that proposal. 
The executive director will present his response to those com­
ments to the commission for consideration of a new non-rule 
PCP standard permit. 
The EPA commented that, although TCEQ was not submitting 
§116.617 as a SIP revision, it was submitting comments on 
§116.617 to assure that Texas’ ongoing implementation of any 
pollution control standard permit was consistent with the basis 
for disapproval expressed in EPA’s final disapproval notice (see 
September 15, 2010 (75 Federal Register 56424)). 
On September 23, 2009, the EPA proposed disapproval of 
§116.617 (74 Federal Register 48467,), as adopted by the 
commission effective February 1, 2006. The amendments to 
§116.617 were adopted in 2006 to address prior comments from 
EPA after the opinion of the District of Columbia Circuit Court of 
Appeals in New York v. EPA (June 24, 2005), which ruled that 
EPA’s rules that exempted pollution control projects from PSD 
review by defining "modifications" to exclude collateral emission 
increases associated with those projects did not meet the re­
quirements of the FCAA. Specifically, the amendments adopted 
in 2006 clarified that any project that constitutes a new major 
stationary source or major modification as defined in §116.12  
is subject to the requirements of Chapter 116, Subchapter B, 
rather than the requirements of Chapter 116, Subchapter F. 
The commission appropriately interpreted the New York opinion 
to apply to the PSD permitting program and, therefore, made 
amendments to §116.617 to continue the program to assist with 
the efficient authorization method for installation of pollution 
control equipment for projects that do not trigger federal review. 
The EPA acknowledged that §116.617 (as adopted in 2006) ex­
plicitly prohibits the use of the PCP Standard Permit for new ma­
jor sources and major modifications; thus, addressing the court’s 
decision in New York v. EPA. The EPA has not adopted any 
rules that provide detailed requirements for this type of permit, 
or any rules prohibiting it. In fact, the applicable rule in 40 CFR 
§51.160 is broadly written and has been interpreted by EPA to 
provide states discretion to tailor their own minor NSR permit 
programs. As noted earlier, the commission’s standard permit 
program is part of the approved Texas SIP, and EPA has deter­
mined it meets 40 CFR Part 51. The commission is challenging 
the EPA’s disapproval of §116.617. 
SUBCHAPTER A. DEFINITIONS 
30 TAC §116.12 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code (TWC), 
§5.102, concerning General Powers, which provides the com­
mission with the general powers to carry out its duties under 
the TWC; TWC, §5.103, concerning Rules, which authorizes the 
commission to adopt rules necessary to carry out its powers and 
duties under the TWC; TWC, §5.105, concerning General Pol­
icy, which authorizes the commission by rule to establish and 
approve all general policy of the commission; and under Texas 
Health and Safety Code (THSC), §382.017, concerning Rules, 
which authorizes the commission to adopt rules consistent with 
the policy and purposes of the Texas Clean Air Act. The amend­
ment is also adopted under THSC, §382.002, concerning Pol­
icy and Purpose, which establishes the commission’s purpose 
to safeguard the state’s air resources, consistent with the pro­
tection of public health, general welfare, and physical property; 
THSC, §382.011, concerning General Powers and Duties, which 
authorizes the commission to control the quality of the state’s air; 
THSC, §382.012, concerning State Air Control Plan, which au­
thorizes the commission to prepare and develop a general, com­
prehensive plan for the proper control of the state’s air; THSC, 
§382.016, concerning Monitoring Requirements; Examination of 
Records, which authorizes the commission to prescribe reason­
able requirements for measuring and monitoring the emissions 
of air contaminants from a source or from an activity causing or 
resulting in the emission of air contaminants; THSC, §382.021, 
concerning Sampling Methods and Procedures, which autho­
rizes the commission to prescribe sampling methods and pro­
cedures to be used in determining violations of and compliance 
with the commission’s rules; THSC, §382.040, concerning Docu­
ments; Public Property, which provides that all information, doc­
uments, and data collected by the commission in performing 
its duties are state property; THSC, §382.051, concerning Per­
mitting Authority of Commission; Rules, which authorizes the 
commission to issue permits for construction of new facilities 
or modifications to existing facilities that may emit air contam­
inants; THSC, §382.0511, concerning Permit Consolidation and 
Amendment, which authorizes the commission to consolidate 
various authorizations; THSC, §382.0512, concerning Modifica­
tion of Existing Facility, which prescribes how the commission will 
evaluate modifications of existing facilities; THSC, §382.0513, 
concerning Permit Conditions, which authorizes the commission 
to establish and enforce permit conditions; THSC, §382.0514, 
concerning Sampling, Monitoring, and Certification, which au­
thorizes the commission to require sampling and monitoring of a 
permitted federal source or facility; THSC, §382.0515, concern­
ing Application for Permit, which specifies permit application re­
quirements; and THSC, §382.0518, concerning Preconstruction 
Permit, which authorizes the commission to issue preconstruc­
tion permits. The amendment is also adopted under Federal 
Clean Air Act (FCAA), 42 United States Code (USC), §§7401, et 
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seq., which requires states to submit state implementation plan 
revisions that specify the manner in which the national ambient 
air quality standard will be achieved and maintained within each 
air quality control region of the state. 
The adopted amendment implements THSC, §§382.002, 
382.011, 382.012, 382.016, 382.017, 382.021, 382.040, 
382.051, 382.0511 - 382.0515, and 382.0518; and FCAA, 42 
USC, §§7401 et seq. 
§116.12. Nonattainment and Prevention of Significant Deterioration 
Review Definitions. 
Unless specifically defined in the Texas Clean Air Act (TCAA) or in 
the rules of the commission, the terms used by the commission have 
the meanings commonly ascribed to them in the field of air pollution 
control. The terms in this section are applicable to permit review for 
major source construction and major source modification in nonattain­
ment areas. In addition to the terms that are defined by the TCAA, and 
in §101.1 of this title (relating to  Definitions), the following words and 
terms, when used in Chapter 116, Subchapter B, Divisions 5 and 6 of 
this title (relating to Nonattainment Review Permits and Prevention of 
Significant Deterioration Review); and Chapter 116, Subchapter C, Di­
vision 1 of this title (relating to Plant-Wide Applicability Limits), have 
the following meanings, unless the context clearly indicates otherwise. 
(1) Actual emissions--Actual emissions as of a particular 
date are equal to the average rate, in tons per year, at which the unit 
actually emitted the pollutant during the 24-month period that pre­
cedes the particular date and that is representative of normal source 
operation, except that this definition shall not apply for calculating 
whether a significant emissions increase has occurred, or for establish­
ing a plant-wide applicability limit. Instead, paragraph (3) of this sec­
tion relating to baseline actual emissions shall apply for this purpose. 
The executive director shall allow the use of a different time period 
upon a determination that it is more representative of normal source 
operation. Actual emissions shall be calculated using the unit’s actual 
operating hours, production rates, and types of materials processed, 
stored, or combusted during the selected time period. The executive 
director may presume that the source-specific allowable emissions for 
the unit are equivalent to the actual emissions, e.g., when the allowable 
limit is reflective of actual emissions. For any emissions unit that has 
not begun normal operations on the particular date, actual emissions 
shall equal the potential to emit of the unit on that date. 
(2) Allowable emissions--The emissions rate of a station­
ary source, calculated using the maximum rated capacity of the source 
(unless the source is subject to federally enforceable limits that restrict 
the operating rate, or hours of operation, or both), and the most strin­
gent of the following: 
(A) the applicable standards specified in 40 Code of 
Federal Regulations Part 60 or 61; 
(B) the applicable state implementation plan emissions 
limitation including those with a future compliance date; or 
(C) the emissions rate specified as a federally enforce­
able permit condition including those with a future compliance date. 
(3) Baseline actual emissions--The rate of emissions, in 
tons per year, of a federally regulated new source review pollutant. 
(A) For any existing electric utility steam generating 
unit, baseline actual emissions means the average rate, in tons per year, 
at which the unit actually emitted the pollutant during any consecutive 
24-month period selected by the owner or operator within the five-year 
period immediately preceding when the owner or operator begins ac­
tual construction of the project. The executive director shall allow the 
use of a different time period upon a determination that it is more rep­
resentative of normal source operation. 
(B) For an existing facility (other than an electric util­
ity steam generating unit), baseline actual emissions means the average 
rate, in tons per year, at which the facility actually emitted the pollu­
tant during any consecutive 24-month period selected by the owner or 
operator within the ten-year period immediately preceding either the 
date the owner or operator begins actual construction of the project, or 
the date a complete permit application is received for a permit. The 
rate shall be adjusted downward to exclude any emissions that would 
have exceeded an emission limitation with which the major stationary 
source must currently comply with the exception of those required un­
der 40 Code of Federal Regulations Part 63, had such major stationary 
source been required to comply with such limitations during the con­
secutive 24-month period. 
(C) For a new facility, the baseline actual emissions for 
purposes of determining the emissions increase that will result from the 
initial construction and operation of such unit shall equal zero; and for 
all other purposes during the first two years following initial operation, 
shall equal the unit’s potential to emit. 
(D) The actual average rate shall be adjusted downward 
to exclude any non-compliant emissions that occurred during the con­
secutive 24-month period. For each regulated new source review pol­
lutant, when a project involves multiple facilities, only one consecu­
tive 24-month period must be used to determine the baseline actual 
emissions for the facilities being changed. A different consecutive 24­
month period can be used for each regulated new source review pollu­
tant. The average rate shall not be based on any consecutive 24-month 
period for which there is inadequate information for determining an­
nual emissions, in tons per year, and for adjusting this amount. Base­
line emissions cannot occur prior to November 15, 1990. 
(E) The actual average emissions rate shall include 
fugitive emissions to the extent quantifiable. Until March 1, 2016, 
emissions previously demonstrated as resulting from planned mainte­
nance, startup, or shutdown activities; historically unauthorized; and 
subject to reporting under Chapter 101 of this title (relating to General 
Air Quality Rules) shall be included to the extent that they have been 
authorized. 
(4) Basic design parameters--For a process unit at a steam 
electric generating facility, the owner or operator may select as its ba­
sic design parameters either maximum hourly heat input and maximum 
hourly fuel consumption rate or maximum hourly electric output rate 
and maximum steam flow rate. When establishing fuel consumption 
specifications in terms of weight or volume, the minimum fuel quality 
based on British thermal units content shall be used for determining the 
basic design parameters for a coal-fired electric utility steam generat­
ing unit. The basic design parameters for any process unit that is not 
at a steam electric generating facility are maximum rate of fuel or heat 
input, maximum rate of material input, or maximum rate of product 
output. Combustion process units will typically use maximum rate of 
fuel input. For sources having multiple end products and raw materials, 
the owner or operator shall consider the primary product or primary raw 
material when selecting a basic design parameter. The owner or opera­
tor may propose an alternative basic design parameter for the source’s 
process units to the executive director if the owner or operator believes 
the basic design parameter as defined in this paragraph is not appro­
priate for a specific industry or type of process unit. If the executive 
director approves of the use of an alternative basic design parameter, 
that basic design parameter shall be identified and compliance required 
in a condition in a permit that is legally enforceable. 
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(A) The owner or operator shall use credible informa­
tion, such as results of historic maximum capability tests, design infor­
mation from the manufacturer, or engineering calculations, in estab­
lishing the magnitude of the basic design parameter. 
(B) If design information is not available for a process 
unit, the owner or operator shall determine the process unit’s basic de­
sign parameter(s) using the maximum value achieved by the process 
unit in the five-year period immediately preceding the planned activ­
ity. 
(C) Efficiency of a process unit is not a basic design 
parameter. 
(5) Begin actual construction--In general, initiation of 
physical on-site construction activities on an emissions unit that are 
of a permanent nature. Such activities include, but are not limited 
to, installation of building supports and foundations, laying of under­
ground pipework, and construction of permanent storage structures. 
With respect to a change in method of operation, this term refers to 
those on-site activities other than preparatory activities that mark the 
initiation of the change. 
(6) Building, structure, facility, or installation--All of the 
pollutant-emitting activities that belong to the same industrial group­
ing, are located in one or more contiguous or adjacent properties, and 
are under the control of the same person (or persons under common 
control). Pollutant-emitting activities are considered to be part of the 
same industrial grouping if they belong to the same "major group" (i.e., 
that have the same two-digit code) as described in the Standard Indus­
trial Classification Manual, 1972, as amended by the 1977 supplement. 
(7) Clean coal technology--Any technology, including 
technologies applied at the precombustion, combustion, or post-com­
bustion stage, at a new or existing facility that will achieve significant 
reductions in air emissions of sulfur dioxide or oxides of nitrogen 
associated with the utilization of coal in the generation of electricity, 
or process steam that was not in widespread use as of November 15, 
1990. 
(8) Clean coal technology demonstration project--A 
project using funds appropriated under the heading "Department of 
Energy-Clean Coal Technology," up to a total amount of $2.5 billion 
for commercial demonstration of clean coal technology, or similar 
projects funded through appropriations for the United States Environ­
mental Protection Agency. The federal contribution for a qualifying 
project shall be at least 20% of the total cost of the demonstration 
project. 
(9) Commence--As applied to construction of a major sta­
tionary source or major modification, means that the owner or operator 
has all necessary preconstruction approvals or permits and either has: 
(A) begun, or caused to begin, a continuous program 
of actual on-site construction of the source, to be completed within a 
reasonable time; or 
(B) entered into binding agreements or contractual obli­
gations, which cannot be canceled or modified without substantial loss 
to the owner or operator, to undertake a program of actual construction 
of the source to be completed within a reasonable time. 
(10) Construction--Any physical change or change in the 
method of operation (including fabrication, erection, installation, de­
molition, or modification of an emissions unit) that would result in a 
change in actual emissions. 
(11) Contemporaneous period--For major sources the pe­
riod between: 
(A) the date that the increase from the particular change 
occurs; and 
(B) 60 months prior to the date that construction on the 
particular change commences. 
(12) De minimis threshold test (netting)--A method of de­
termining if a proposed emission increase will trigger nonattainment 
or prevention of significant deterioration review. The summation of 
the proposed project emission increase in tons per year with all other 
creditable source emission increases and decreases during the contem­
poraneous period is compared to the significant level for that pollutant. 
If the significant level is exceeded, then prevention of significant dete­
rioration and/or nonattainment review is required. 
(13) Electric utility steam generating unit--Any steam elec­
tric generating unit that is constructed for the purpose of supplying 
more than one-third of its potential electric output capacity and more 
than 25 megawatts electrical output to any utility power distribution 
system for sale. Any steam supplied to a steam distribution system for 
the purpose of providing steam to a steam-electric generator that would 
produce electrical energy for sale is included in determining the elec­
trical energy output capacity of the affected facility. 
(14) Federally regulated new source review pollutant--As 
defined in subparagraphs (A) - (D) of this paragraph: 
(A) any pollutant for which a national ambient air qual­
ity standard has been promulgated and any constituents or precursors 
for such pollutants identified by the United States Environmental Pro­
tection Agency; 
(B) any pollutant that is subject to any standard promul­
gated under Federal Clean Air Act (FCAA), §111; 
(C) any Class I or II substance subject to a standard pro­
mulgated under or established by FCAA, Title VI; or 
(D) any pollutant that otherwise is subject to regulation 
under the FCAA; except that any or all hazardous air pollutants either 
listed in FCAA, §112 or added to the list under FCAA, §112(b)(2), 
which have not been delisted under FCAA, §112(b)(3), are not regu­
lated new source review pollutants unless the listed hazardous air pollu­
tant is also regulated as a constituent or precursor of a general pollutant 
listed under FCAA, §108. 
(15) Lowest achievable emission rate--For any emitting fa­
cility, that rate of emissions of a contaminant that does not exceed the 
amount allowable under applicable new source performance standards 
promulgated by the United States Environmental Protection Agency 
under 42 United States Code, §7411, and that reflects the following: 
(A) the most stringent emission limitation that is con­
tained in the rules and regulations of any approved state implementa­
tion plan for  a specific class or category of facility, unless the owner or 
operator of the proposed facility demonstrates that such limitations are 
not achievable; or 
(B) the most stringent emission limitation that is 
achieved in practice by a specific class or category of facilities, 
whichever is more stringent. 
(16) Major facility--Any facility that emits or has the po­
tential to emit 100 tons per year or more of the plant-wide applicability 
limit (PAL) pollutant in an attainment area; or any facility that emits or 
has the potential to emit the PAL pollutant in an amount that is equal 
to or greater than the major source threshold for the PAL pollutant in 
Table I of this section for nonattainment areas. 
(17) Major stationary source--Any stationary source that 
emits, or has the potential to emit, a threshold quantity of emissions 
36 TexReg 1314 February 25, 2011 Texas Register 
or more of any air contaminant (including volatile organic compounds 
(VOCs) for which a national ambient air quality standard has been is­
sued. The major source thresholds are identified in Table I of this sec­
tion for nonattainment pollutants and the major source thresholds for 
prevention of significant deterioration pollutants are identified in 40 
Code of Federal Regulations (CFR) §51.166(b)(1). A source that emits, 
or has the potential to emit a federally regulated new source review pol­
lutant at levels greater than those identified in 40 CFR §51.166(b)(1) 
is considered major for all prevention of significant deterioration pol­
lutants. A major stationary source that is major for VOCs or nitrogen 
oxides is considered to be major for ozone. The fugitive emissions of 
a stationary source shall not be included in determining for any of the 
purposes of this definition whether it is a major stationary source, un­
less the source belongs to one of the categories of stationary sources 
listed in 40 CFR §51.165(a)(1)(iv)(C). 
(18) Major modification--As follows. 
(A) Any physical change in, or change in the method of 
operation of a major stationary source that causes a significant project 
emissions increase and a significant net emissions increase for any fed­
erally regulated new source review pollutant. At a stationary source 
that is not major prior to the increase, the increase by itself must equal 
or exceed that specified for a major source. At an existing major sta­
tionary source, the increase must equal or exceed that specified for a 
major modification to be significant. The major source and significant 
thresholds are provided in Table I of this section for nonattainment pol­
lutants. The major source and significant thresholds for prevention of 
significant deterioration pollutants are identified in 40 Code of Federal 
Regulations §51.166(b)(1) and (23), respectively. 
Figure: 30 TAC §116.12(18)(A) 
(B) A physical change or change in the method of op­
eration shall not include: 
(i) routine maintenance, repair, and replacement; 
(ii) use of an alternative fuel or raw material by rea­
son of an order under the Energy Supply and Environmental Coordina­
tion Act of 1974, §2(a) and (b) (or any superseding legislation) or by 
reason of a natural gas curtailment plan under the Federal Power Act; 
(iii) use of  an  alternative fuel by reason of an order  
or rule of 42 United States Code, §7425; 
(iv) use of an alternative fuel at a steam generating 
unit to the extent that the fuel is generated from municipal solid waste; 
(v) use of an alternative fuel or raw material by a 
stationary source that the source was capable of accommodating before 
December 21, 1976 (unless such change would be prohibited under any 
federally enforceable permit condition established after December 21, 
1976) or the source is approved to use under any permit issued under 
regulations approved under this chapter; 
(vi) an increase in the hours of operation or in the 
production rate (unless the change is prohibited under any federally 
enforceable permit condition that was established after December 21, 
1976); 
(vii) any change in ownership at a stationary source; 
(viii) any change in emissions of a pollutant at a site 
that occurs under an existing plant-wide applicability limit; 
(ix) the installation, operation, cessation, or removal 
of a temporary clean coal technology demonstration project, provided 
that the project complies with the state implementation plan and other 
requirements necessary to attain and maintain the national ambient air 
quality standard during the project and after it is terminated; 
(x) for prevention of significant deterioration review 
only, the installation or operation of a permanent clean coal technology 
demonstration project that constitutes re-powering, provided that the 
project does not result in an increase in the potential to emit of any 
regulated pollutant emitted by the unit. This exemption shall apply on 
a pollutant-by-pollutant basis; or 
(xi) for prevention of significant deterioration re­
view only, the reactivation of a clean coal-fired electric utility steam 
generating unit. 
(19) Necessary preconstruction approvals or per-
mits--Those permits or approvals required under federal air quality 
control laws and regulations and those air quality control laws and 
regulations that are part of the applicable state implementation plan. 
(20) Net emissions increase--The amount by which the 
sum of the following exceeds zero: the project emissions increase plus 
any sourcewide creditable contemporaneous emission increases, mi­
nus any sourcewide creditable contemporaneous emission decreases. 
Baseline actual emissions shall be used to determine emissions in­
creases and decreases. 
(A) An increase or decrease in emissions is creditable 
only if the following conditions are met: 
(i) it occurs during the contemporaneous period; 
(ii) the executive director has not relied on it in issu­
ing a federal new source review permit for the source and that permit 
is in effect when the increase in emissions from the particular change 
occurs; and 
(iii) in the case of prevention of significant deterio­
ration review only, an increase or decrease in emissions of sulfur diox­
ide, particulate matter, or nitrogen oxides that occurs before the appli­
cable minor source baseline date is creditable only if it is required to be 
considered in calculating the amount of maximum allowable increases 
remaining available. 
(B) An increase in emissions is creditable if it is the re­
sult of a physical change in, or change in the method of operation of a 
stationary source only to the extent that the new level of emissions ex­
ceeds the baseline actual emission rate. Emission increases at facilities 
under a plant-wide applicability limit are not creditable. 
(C) A decrease in emissions is creditable only to the ex­
tent that all of the following conditions are met: 
(i) the baseline actual emission rate exceeds the new 
level of emissions; 
(ii) it is federally enforceable at and after the time 
that actual construction on the particular change begins; 
(iii) the executive director has not relied on it in issu­
ing a prevention of significant deterioration or a nonattainment permit; 
(iv) the decrease has approximately the same quali­
tative significance for public health and welfare as that attributed to the 
increase from the particular change; and 
(v) in the case of nonattainment applicability analy­
sis only, the state has not relied on the decrease to demonstrate attain­
ment or reasonable further progress. 
(D) An increase that results from a physical change at a 
source occurs when the emissions unit on which construction occurred 
becomes operational and begins to emit a particular pollutant. Any 
replacement unit that requires shakedown becomes operational only 
after a reasonable shakedown period, not to exceed 180 days. 
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(21) Offset ratio--For the purpose of satisfying the 
emissions offset reduction requirements of 42 United States Code, 
§7503(a)(1)(A), the emissions offset ratio is the ratio of total actual 
reductions of emissions to total emissions increases of such pollutants. 
The minimum offset ratios are included in Table I of this section under 
the definition of major modification. In order for a reduction to qualify 
as an offset, it must be certified as an emission credit under Chapter 
101, Subchapter H, Division 1 or 4 of this title (relating to Emission 
Credit Banking and Trading; or Discrete Emission Credit Banking and 
Trading), except as provided for in §116.170(b) of this title (relating to 
Applicability of Emission Reductions as Offsets). The reduction must 
not have been relied on in the issuance of a previous nonattainment or 
prevention of significant deterioration permit. 
(22) Plant-wide applicability limit--An emission limitation 
expressed, in tons per year, for a pollutant at a major stationary source, 
that is enforceable and established in a plant-wide applicability limit 
permit under §116.186 of this title (relating to General and Special Con­
ditions). 
(23) Plant-wide applicability limit effective date--The date 
of issuance of the plant-wide applicability limit permit. The plant-wide 
applicability limit effective date for a plant-wide applicability limit es­
tablished in an existing  flexible permit is the date that the flexible permit 
was issued. 
(24) Plant-wide applicability limit major modifica­
tion--Any physical change in, or change in the method of operation 
of the plant-wide applicability limit source that causes it to emit the 
plant-wide applicability limit pollutant at a level equal to or greater 
than the plant-wide applicability limit. 
(25) Plant-wide applicability limit permit--The new source 
review permit that establishes the plant-wide applicability limit. 
(26) Plant-wide applicability limit pollutant--The pollutant 
for which a plant-wide applicability limit is established at a major sta­
tionary source. 
(27) Potential to emit--The maximum capacity of a station­
ary source to emit a pollutant under its physical and operational design. 
Any physical or enforceable operational limitation on the capacity of 
the stationary source to emit a pollutant, including air pollution con­
trol equipment and restrictions on hours of operation or on the type or 
amount of material combusted, stored, or processed, may be treated as 
part of its design only if the limitation or the effect it would have on 
emissions is federally enforceable. Secondary emissions, as defined 
in 40 Code of Federal Regulations §51.165(a)(1)(viii), do not count in 
determining the potential to emit for a stationary source. 
(28) Project net--The sum of the following: the project 
emissions increase, minus any sourcewide creditable emission de­
creases proposed at the source between the date of application for 
the modification and the date the resultant modification begins emit­
ting. Baseline actual emissions shall be used to determine emissions 
increases and decreases. Increases and decreases must meet the cred­
itability criteria listed under the definition of net emissions increase in 
this section. 
(29) Projected actual emissions--The maximum annual 
rate, in tons per year, at which an existing facility is projected to 
emit a federally regulated new source review pollutant in any rolling 
12-month period during the five years following the date the facility 
resumes regular operation after the project, or in any one of the ten 
years following that date, if the project involves increasing the facil­
ity’s design capacity or its potential to emit that federally regulated 
new source review pollutant. In determining the projected actual 
emissions, the owner or operator of the major stationary source shall 
include unauthorized emissions from planned maintenance, startup, or 
shutdown activities, which were historically unauthorized and subject 
to reporting under Chapter 101 of this title, to the extent they have 
been authorized, or are being authorized; and fugitive emissions to 
the extent quantifiable; and shall consider all relevant information, 
including, but not limited to, historical operational data, the company’s 
own representations, the company’s expected business activity and 
the company’s highest projections of business activity, the company’s 
filings with the state or federal regulatory authorities, and compliance 
plans under the approved state implementation plan. 
(30) Project emissions increase--The sum of emissions in­
creases for each modified or affected facility determined using the fol­
lowing methods: 
(A) for existing facilities, the difference between the 
projected actual emissions and the baseline actual emissions. In cal­
culating any increase in emissions that results from the project, that 
portion of the facility’s emissions following the project that the facil­
ity could have accommodated during the consecutive 24-month period 
used to establish the baseline actual emissions and that are also unre­
lated to the particular project, including any increased utilization due 
to product demand growth may be excluded from the project emission 
increase. The potential to emit from the facility following completion 
of the project may be used in lieu of the projected actual emission rate; 
and 
(B) for new facilities, the difference between the poten­
tial to emit from the facility following completion of the project and 
the baseline actual emissions. 
(31) Replacement facility--A facility that satisfies the fol­
lowing criteria: 
(A) the facility is a reconstructed unit within the mean­
ing of 40 Code of Federal Regulations §60.15(b)(1), or the facility re­
places an existing facility; 
(B) the facility is identical to or functionally equivalent 
to the replaced facility; 
(C) the replacement does not alter the basic design pa­
rameters of the process unit; 
(D) the replaced facility is permanently removed from 
the major stationary source, otherwise permanently disabled, or per­
manently barred from operation by a permit that is enforceable. If the 
replaced facility is brought back into operation, it shall constitute a 
new facility. No creditable emission reductions shall be generated from 
shutting down the existing facility that is replaced. A replacement fa­
cility is considered an existing facility for the purpose of determining 
federal new source review applicability. 
(32) Secondary emissions--Emissions that would occur as 
a result of the construction or operation of a major stationary source 
or major modification, but do not come from the source or modifica­
tion itself. Secondary emissions must be specific, well-defined, quan­
tifiable, and impact the same general area as the stationary source or 
modification that causes the secondary emissions. Secondary emis­
sions include emissions from any off-site support facility that would 
not be constructed or increase its emissions, except as a result of the 
construction or operation of the major stationary source or major mod­
ification. Secondary emissions do not include any emissions that come 
directly from a mobile source such as emissions from the tail pipe of a 
motor vehicle, from a train, or from a vessel. 
(33) Significant facility--A facility that emits or has the po­
tential to emit a plant-wide applicability limit (PAL) pollutant in an 
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amount that is equal to or greater than the significant level for that PAL 
pollutant. 
(34) Small facility--A facility that emits or has the potential 
to emit the plant-wide applicability limit (PAL) pollutant in an amount 
less than the significant level for that PAL pollutant. 
(35) Stationary source--Any building, structure, facility, or 
installation that emits or may emit any air pollutant subject to regulation 
under 42 United States Code, §§7401 et seq. 
(36) Temporary clean coal technology demonstration 
project--A clean coal technology demonstration project that is oper­
ated for a period of five years or less, and that complies with the state 
implementation plan and other requirements necessary to attain and 
maintain the national ambient air quality standards during the project 
and after it is terminated. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100539 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 3, 2011 
Proposal publication date: August 27, 2010 
For further information, please call: (512) 239-0177 
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SUBCHAPTER B. NEW SOURCE REVIEW 
PERMITS 
DIVISION 1. PERMIT APPLICATION 
30 TAC §116.115, §116.127 
STATUTORY AUTHORITY 
The amendment and new section are adopted under Texas 
Water Code (TWC), §5.102, concerning General Powers, which 
provides the commission with the general powers to carry out its 
duties under the TWC; TWC, §5.103, concerning Rules, which 
authorizes the commission to adopt rules necessary to carry out 
its powers and duties under the TWC; TWC, §5.105, concerning 
General Policy, which authorizes the commission by rule to 
establish and approve all general policy of the commission; 
TWC, §7.101, concerning Violation, which prohibits violation of 
a statute or rule within the commission’s jurisdiction; and under 
Texas Health and Safety Code (THSC), §382.017, concerning 
Rules, which authorizes the commission to adopt rules consis­
tent with the policy and purposes of the Texas Clean Air Act. 
The amendment and new section are adopted under THSC, 
§382.002, concerning Policy and Purpose, which establishes 
the commission’s purpose to safeguard the state’s air resources, 
consistent with the protection of public health, general welfare, 
and physical property; THSC, §382.011, concerning General 
Powers and Duties, which authorizes the commission to control 
the quality of the state’s air; THSC, §382.012, concerning State 
Air Control Plan, which authorizes the commission to prepare 
and develop a general, comprehensive plan for the proper con­
trol of the state’s air; THSC, §382.016, concerning Monitoring 
Requirements; Examination of Records, which authorizes the 
commission to prescribe reasonable requirements for measuring 
and monitoring the emissions of air contaminants from a source 
or from an activity causing or resulting in the emission of air 
contaminants; THSC, §382.021, concerning Sampling Methods 
and Procedures, which authorizes the commission to prescribe 
sampling methods and procedures to be used in determining vi­
olations of and compliance with the commission’s rules; THSC, 
§382.040, concerning Documents; Public Property, which pro­
vides that all information, documents, and data collected by the 
commission in performing its duties are state property; THSC, 
§382.051, concerning Permitting Authority of Commission; 
Rules, which authorizes the commission to issue permits for 
construction of new facilities or modifications to existing facilities 
that may emit air contaminants; THSC, §382.0511, concern­
ing Permit Consolidation and Amendment, which authorizes 
the commission to consolidate various authorizations; THSC, 
§382.0512, concerning Modification of Existing Facility, which 
prescribes how the commission will evaluate modifications of 
existing facilities; THSC, §382.0513, concerning Permit Condi­
tions, which authorizes the commission to establish and enforce 
permit conditions; THSC, §382.0514, concerning Sampling, 
Monitoring, and Certification, which authorizes the commission 
to require sampling and monitoring of a permitted federal source 
or facility; THSC, §382.0515, concerning Application for Permit, 
which specifies permit application requirements; and THSC, 
§382.0518, concerning Preconstruction Permit, which autho­
rizes the commission to issue preconstruction permits. The 
amendment and new section are also adopted under Federal 
Clean Air Act (FCAA), 42 United States Code (USC), §§7401, et 
seq., which requires states to submit state implementation plan 
revisions that specify the manner in which the national ambient 
air quality standard will be achieved and maintained within each 
air quality control region of the state. 
The adopted amendment and new section implement THSC, 
§§382.002, 382.011, 382.012, 382.016, 382.017, 382.021, 
382.040, 382.051, 382.0511 - 382.0515, and 382.0518; and 
FCAA, 42 USC, §§7401 et seq. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100540 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 3, 2011 
Proposal publication date: August 27, 2010 
For further information, please call: (512) 239-0177 
30 TAC §116.121 
STATUTORY AUTHORITY 
The repeal is adopted under Texas Water Code (TWC), §5.102, 
concerning General Powers, which provides the commission 
with the general powers to carry out its duties under the TWC; 
TWC, §5.103, concerning Rules, which authorizes the commis­
sion to adopt rules necessary to carry out its powers and duties 
under the TWC; TWC, §5.105, concerning General Policy, which 
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authorizes the commission by rule to establish and approve 
all general policy of the commission; and under Texas Health 
and Safety Code (THSC), §382.017, concerning Rules, which 
authorizes the commission to adopt rules consistent with the 
policy and purposes of the Texas Clean Air Act. The repeal 
is also adopted under THSC, §382.002, concerning Policy 
and Purpose, which establishes the commission’s purpose to 
safeguard the state’s air resources, consistent with the protec­
tion of public health, general welfare, and physical property; 
THSC, §382.011, concerning General Powers and Duties, 
which authorizes the commission to control the quality of the 
state’s air; THSC, §382.012, concerning State Air Control Plan, 
which authorizes the commission to prepare and develop a 
general, comprehensive plan for the proper control of the state’s 
air; THSC, §382.016, concerning Monitoring Requirements; 
Examination of Records, which authorizes the commission to 
prescribe reasonable requirements for measuring and monitor­
ing the emissions of air contaminants from a source or from an 
activity causing or resulting in the emission of air contaminants; 
THSC, §382.021, concerning Sampling Methods and Proce­
dures, which authorizes the commission to prescribe sampling 
methods and procedures to be used in determining violations of 
and compliance with the commission’s rules; THSC, §382.040, 
concerning Documents; Public Property, which provides that all 
information, documents, and data collected by the commission 
in performing its duties are state property; THSC, §382.051, 
concerning Permitting Authority of Commission; Rules, which 
authorizes the commission to issue permits for construction 
of new facilities or modifications to existing facilities that may 
emit air contaminants; THSC, §382.0511, concerning Permit 
Consolidation and Amendment, which authorizes the commis­
sion to consolidate various authorizations; THSC, §382.0512, 
concerning Modification of Existing Facility, which prescribes 
how the commission will evaluate modifications of existing 
facilities; THSC, §382.0513, concerning Permit Conditions, 
which authorizes the commission to establish and enforce 
permit conditions; THSC, §382.0514, concerning Sampling, 
Monitoring, and Certification, which authorizes the commis­
sion to require sampling and monitoring of a permitted federal 
source or facility; THSC, §382.0515, concerning Application for 
Permit, which specifies permit application requirements; and 
THSC, §382.0518, concerning Preconstruction Permit, which 
authorizes the commission to issue preconstruction permits. 
The repeal is also adopted under Federal Clean Air Act (FCAA), 
42 United States Code (USC), §§7401, et seq., which requires 
states to submit state implementation plan revisions that specify 
the manner in which the national ambient air quality standard 
will be achieved and maintained within each air quality control 
region of the state. 
The adopted repeal implements THSC, §§382.002, 382.011, 
382.012, 382.016, 382.017, 382.021, 382.040, 382.051, 
382.0511 - 382.0515, and 382.0518; and FCAA, 42 USC, 
§§7401 et seq. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100541 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date:  March 3,  2011  
Proposal publication date: August 27, 2010 
For further information, please call: (512) 239-0177 
SUBCHAPTER C. PLANT-WIDE 
APPLICABILITY LIMITS 
DIVISION 1. PLANT-WIDE APPLICABILITY 
LIMITS 
30 TAC §§116.180, 116.182, 116.186, 116.188, 116.190, 
116.192 
STATUTORY AUTHORITY 
The amendments are adopted under Texas Water Code (TWC), 
§5.102, concerning General Powers, which provides the com­
mission with the general powers to carry out its duties under 
the TWC; TWC, §5.103, concerning Rules, which authorizes the 
commission to adopt rules necessary to carry out its powers and 
duties under the TWC; TWC, §5.105, concerning General Pol­
icy, which authorizes the commission by rule to establish and 
approve all general policy of the commission; and under Texas 
Health and Safety Code (THSC), §382.017, concerning Rules, 
which authorizes the commission to adopt rules consistent with 
the policy and purposes of the Texas Clean Air Act. The amend­
ments are also adopted under THSC, §382.002, concerning Pol­
icy and Purpose, which establishes the commission’s purpose 
to safeguard the state’s air resources, consistent with the pro­
tection of public health, general welfare, and physical property; 
THSC, §382.011, concerning General Powers and Duties, which 
authorizes the commission to control the quality of the state’s air; 
THSC, §382.012, concerning State Air Control Plan, which au­
thorizes the commission to prepare and develop a general, com­
prehensive plan for the proper control of the state’s air; THSC, 
§382.016, concerning Monitoring Requirements; Examination of 
Records, which authorizes the commission to prescribe reason­
able requirements for measuring and monitoring the emissions 
of air contaminants from a source or from an activity causing or 
resulting in the emission of air contaminants; THSC, §382.021, 
concerning Sampling Methods and Procedures, which autho­
rizes the commission to prescribe sampling methods and pro­
cedures to be used in determining violations of and compliance 
with the commission’s rules; THSC, §382.040, concerning Docu­
ments; Public Property, which provides that all information, doc­
uments, and data collected by the commission in performing 
its duties are state property; THSC, §382.051, concerning Per­
mitting Authority of Commission; Rules, which authorizes the 
commission to issue permits for construction of new facilities 
or modifications to existing facilities that may emit air contam­
inants; THSC, §382.0511, concerning Permit Consolidation and 
Amendment, which authorizes the commission to consolidate 
various authorizations; THSC, §382.0512, concerning Modifica­
tion of Existing Facility, which prescribes how the commission will 
evaluate modifications of existing facilities; THSC, §382.0513, 
concerning Permit Conditions, which authorizes the commission 
to establish and enforce permit conditions; THSC, §382.0514, 
concerning Sampling, Monitoring, and Certification, which au­
thorizes the commission to require sampling and monitoring of a 
permitted federal source or facility; THSC, §382.0515, concern­
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ing Application for Permit, which specifies permit application re­
quirements; and THSC, §382.0518, concerning Preconstruction 
Permit, which authorizes the commission to issue preconstruc­
tion permits. The amendments are also adopted under Federal 
Clean Air Act (FCAA), 42 United States Code (USC), §§7401, et 
seq., which requires states to submit state implementation plan 
revisions that specify the manner in which the national ambient 
air quality standard will be achieved and maintained within each 
air quality control region of the state. 
The adopted amendments implement THSC, §§382.002, 
382.011, 382.012, 382.016, 382.017, 382.021, 382.040, 
382.051, 382.0511 - 382.0515, and 382.0518; and FCAA, 42 
USC, §§7401 et seq. 
§116.180. Applicability. 
(a) The following requirements apply to a plant-wide applica­
bility limit (PAL) permit. 
(1) Only one PAL may be issued for each pollutant at an 
existing major stationary source. 
(2) A PAL permit may include more than one PAL. 
(3) A PAL permit may not cover facilities or emissions 
units at more than one existing major stationary source. 
(4) A PAL permit may be consolidated with a new source 
review permit at the existing major stationary source. 
(5) A PAL permit can be issued only for an existing major 
stationary source; it may not be issued for a new major stationary source 
as defined in 40 Code of Federal Regulations §51.165(iv)(A). 
(b) The new owner of a major stationary source shall comply 
with §116.110(e) of this title (relating to Applicability), provided that 
all facilities, or emissions units at a major stationary source, covered 
by a PAL permit change ownership at the same time and to the same 
person, or both the new owner and existing permit holder must obtain 
a PAL permit alteration allocating the emission prior to the transfer of 
the permit by the commission. After the sale of a facility, or emissions 
unit at a major  stationary source, but prior to the transfer of a permit 
requiring a permit alteration, the original PAL permit holder remains 
responsible for ensuring compliance with the existing PAL permit and 
all rules of the commission. 
(c) The owner of the facility, emissions unit at a major station­
ary source, group of facilities, or account or the operator of the facil­
ity, emissions unit at a major stationary source, group of facilities, or 
account that is authorized to act for the owner is responsible for com­
plying with this section, except as provided by subsection (b) of this 
section. 
§116.182. Plant-wide Applicability Limit Permit Application. 
Any application for a new plant-wide applicability limit (PAL) permit 
or PAL permit amendment must be completed and signed by an au­
thorized representative. In order to be granted a PAL permit or PAL 
permit amendment, the owner or operator of the proposed facility shall 
submit information to the commission that demonstrates that all of the 
following information is submitted: 
(1) a list of all facilities, or emissions units at a major sta­
tionary source, that emit the PAL pollutant, including their registration 
or permit number, their potential to emit, and the expected maximum 
capacity. In addition, the owner or operator of the source shall indicate 
which, if any, federal or state applicable requirements, emission limi­
tations, or work practices apply to each unit; 
(2) calculations of the baseline actual emissions with sup­
porting documentation; 
(3) the calculation procedures that the permit holder pro­
poses to use to convert the monitoring system data to monthly emis­
sions and annual emissions based on a 12-month rolling total for each 
month; and 
(4) the monitoring and recordkeeping proposed satisfy the 
requirements of §116.186 of this title (relating to General and Special 
Conditions) for each PAL. 
§116.186. General and Special Conditions. 
(a) The plant-wide applicability limit (PAL) will impose an an­
nual emission limitation in tons per year, that is enforceable for all fa­
cilities, or emissions units at a major stationary source, that emit the 
PAL pollutant. For each month during the PAL effective period after 
the first 12 months of establishing a PAL, the major stationary source 
owner or operator shall demonstrate that the sum of the monthly emis­
sions from each facility under the PAL for the previous 12 consecutive 
months is less than the PAL (a 12-month average, rolled monthly). For 
each month during the first 11 months from the PAL effective date, the 
major stationary source owner or operator shall demonstrate that the 
sum of the preceding monthly emissions from the PAL effective date 
for each facility under the PAL is less than the PAL. Each PAL must in­
clude emissions of only one pollutant. The PAL must include all emis­
sions, including fugitive emissions, to the extent quantifiable, from all 
facilities or emissions units at a major stationary source included in the 
PAL that emit or have the potential to emit the PAL pollutant. 
(b) The following general conditions are applicable to every 
PAL permit. 
(1) Applicability. This section does not authorize any fa­
cility to emit air pollutants but establishes an annual emissions level 
below which new and modified facilities, or emissions units at a major 
stationary source, will not be subject to major new source review for 
that pollutant. 
(2) Sampling requirements. If sampling of stacks or 
process vents is required, the PAL permit holder shall contact the 
commission’s Office of Compliance and Enforcement prior to sam­
pling to obtain the proper data forms and procedures. All sampling 
and testing procedures must be approved by the executive director and 
coordinated with the appropriate regional office of the commission. 
The PAL permit holder is also responsible for providing sampling 
facilities and conducting the sampling operations or contracting with 
an independent sampling consultant. 
(3) Equivalency of methods. The permit holder shall 
demonstrate the equivalency of emission control methods, sampling 
or other emission testing methods, and monitoring methods proposed 
as alternatives to methods indicated in the conditions of the PAL 
permit. Alternative methods must be applied for in writing and must 
be reviewed and approved by the executive director prior to their use 
in fulfilling any requirements of the permit. 
(4) Recordkeeping and reporting. 
(A) A copy of the PAL permit along with information 
and data sufficient to demonstrate continuous compliance with the 
emission caps contained in the PAL permit must be maintained in a 
file at the plant site and made available at the request of personnel 
from the commission or any air pollution control program having 
jurisdiction. For facilities that normally operate unattended, this 
information must be maintained at the nearest staffed location within 
Texas specified by the permit holder in the permit application. This 
information must include, but is not limited to, emission cap and 
individual emission limitation calculations based on a 12-month 
rolling basis and production records and operating hours. Additional 
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recordkeeping requirements may be specified in special conditions 
attached to the PAL permit. 
(B) The owner or operator shall retain a copy of the PAL 
permit application and any applications for revisions to the PAL, each 
annual certification of compliance under §122.146 of this title (relating 
to Compliance Certification Terms and Conditions), and the data relied 
on in certifying the compliance for the duration of the PAL plus five 
years. 
(C) A semiannual report shall be submitted to the exec­
utive director within 30 days of the end of each reporting period that 
contains: 
(i) the identification of owner and operator and the 
permit number; 
(ii) total annual emissions (in tons per year) based 
on a 12-month rolling total for each month in the reporting period; 
(iii) all data relied upon, including, but not limited 
to, any quality assurance or quality control data, in calculating the 
monthly and annual PAL pollutant emissions; 
(iv) a list of any facility modified or added to the 
major stationary source during the preceding six-month period; 
(v) the number, duration, and cause of any devia­
tions or monitoring malfunctions (other than the time associated with 
zero and span calibration checks), and any corrective action taken. This 
may be satisfied by referencing the PAL permit number in the semian­
nual report for the site submitted under §122.145 of this title (relating 
to Reporting Terms and Conditions); 
(vi) a notification of a shutdown of any monitoring 
system, whether the shutdown was permanent or temporary, the reason 
for the shutdown, the anticipated date that the monitoring system will 
be fully operational or replaced with another monitoring system, and 
whether the emissions unit monitored by the monitoring system con­
tinued to operate, and the calculation of the emissions of the pollutant 
or the number determined by method included in the permit; and 
(vii) a signed statement by the responsible official, 
as defined in §122.10 of this title (relating to General Definitions), cer­
tifying the truth, accuracy, and completeness of the information pro­
vided in the report. 
(D) The owner or operator shall submit the results of 
any revalidation test or method to the executive director within three 
months after completion of such test or method. 
(5) Maintenance of emission control. The facilities cov­
ered by the PAL permit will not be operated unless all air pollution 
emission capture and abatement equipment is maintained in good 
working order and operating properly during normal facility opera­
tions. 
(6) Compliance with rules. Acceptance of a PAL permit 
by a permit applicant constitutes an acknowledgment and agreement 
that the holder will comply with all rules and orders of the commission 
issued in conformity with the Texas Clean Air Act and the conditions 
precedent to the granting of the permit. If more than one state or federal 
rule or PAL permit condition is applicable, the most stringent limit or 
condition will govern and be the standard by which compliance must be 
demonstrated. Acceptance includes consent to the entrance of commis­
sion employees and agents into the permitted premises at reasonable 
times to investigate conditions relating to the emission or concentra­
tion of air contaminants, including compliance with the PAL permit. 
(7) Effective period. A PAL is effective for ten years. 
(8) Absence of monitoring data. A source owner or opera­
tor shall record and report maximum potential emissions without con­
sidering enforceable emission limitations or operational restrictions for 
a facility during any period of time that there is no monitoring data, un­
less another method for determining emissions during such periods is 
specified in the PAL permit special conditions. 
(9) Monitoring system requirements. Failure to use a mon­
itoring system that meets the requirements of this section is a violation 
of the PAL permit. 
(10) Revalidation. All data used to establish the PAL pol­
lutant must be revalidated through performance testing or other scien­
tifically valid means approved by the executive director. Such testing 
must occur at least once every five years after issuance of the PAL. 
(11) Renewal. If a PAL renewal application is submitted to 
the executive director in accordance with §116.196 of this title (relating 
to Renewal of a Plant-wide Applicability Limit Permit), the PAL shall 
not expire at the end of the PAL effective period. It shall remain in 
effect until a renewed PAL permit is issued by the executive director 
or the application is voided. 
(c) Each PAL permit must include special conditions that sat­
isfy the following requirements. 
(1) For the purposes of this subchapter, the definitions of 
the following terms are the same as those provided in 40 Code of Fed­
eral Regulations §51.165. 
(A) Continuous emission monitoring system (CEMS). 
(B) Continuous emissions rate monitoring system 
(CERMS). 
(C) Continuous parameter monitoring system (CPMS). 
(D) Predictive emissions monitoring system (PEMS). 
(2) The PAL monitoring system must accurately determine 
all emissions of the PAL pollutant in terms of mass per unit of time. 
Any monitoring system authorized for use in the PAL permit must be 
based on sound science and meet generally acceptable scientific proce­
dures for data quality and manipulation. 
(3) The PAL monitoring system must employ one or more 
of the general monitoring approaches meeting the minimum require­
ments as described in subparagraphs (A) - (D) of this paragraph. 
(A) An owner or operator using mass balance calcula­
tions to monitor PAL pollutant emissions from activities using coating 
or solvents shall meet the following requirements: 
(i) provide a demonstrated means of validating the 
published content of the PAL pollutant that is contained in, or created 
by, all materials used in or at the facility; 
(ii) assume that the facility emits all of the PAL pol­
lutant that is contained in, or created by, any raw material or fuel used in 
or at the facility, if it cannot otherwise be accounted for in the process; 
and 
(iii) where the vendor of a material or fuel that is 
used in or at the facility publishes a range of pollutant content from such 
material, the owner or operator shall use the highest value of the range 
to calculate the PAL pollutant emissions unless the executive director 
determines that there is site-specific data or a site-specific monitoring 
program to support another content within the range. 
(B) An owner or operator using a CEMS to monitor 
PAL pollutant emissions shall meet the following requirements. 
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(i) The CEMS must comply with applicable perfor­
mance specifications found in 40 Code of Federal Regulations Part 60, 
Appendix B. 
(ii) The CEMS must sample, analyze, and record 
data at least every 15 minutes while the emissions unit is operating. 
(C) An owner or operator using CPMS or PEMS to 
monitor PAL pollutant emissions shall meet the following require­
ments. 
(i) The CPMS or the PEMS must be based on cur­
rent site-specific data demonstrating a correlation between the moni­
tored parameter(s) and the PAL pollutant emissions across the range of 
operation of the facility. 
(ii) Each CPMS or PEMS must sample, analyze, and 
record data at least every 15 minutes or at another less frequent interval 
approved by the executive director, while the facility is operating. 
(D) An owner or operator using emission factors to 
monitor PAL pollutant emissions shall meet the following require­
ments. 
(i) All emission factors must be adjusted, if appro­
priate, to account for the degree of uncertainty or limitations in the 
factors’ development. 
(ii) The facility must operate within the designated 
range of use for the emission factor, if applicable. 
(iii) If technically practicable, the owner or operator 
of a significant facility that relies on an emission factor to calculate 
PAL pollutant emissions shall conduct validation testing to determine a 
site-specific emission factor within six months of PAL permit issuance, 
unless the executive director determines that testing is not required. 
(E) An alternative monitoring approach must meet the 
requirements in paragraph (1) of this subsection and be approved by 
the executive director. 
(4) Where an owner or operator of a facility cannot demon­
strate a correlation between a monitored parameter(s) and the PAL pol­
lutant emissions rate at all operating points of the facility, the executive 
director shall: 
(A) establish default value(s) for determining compli­
ance with the PAL based on the highest potential emissions reasonably 
estimated at such operating point(s); or 
(B) determine that operation of the facility during op­
erating conditions when there is no correlation between monitored pa-
rameter(s) and the PAL pollutant emissions is a violation of the PAL. 
§116.190. Federal Nonattainment and Prevention of Significant De­
terioration Review. 
(a) An increase in emissions from operational or physi­
cal changes at a facility, or emissions unit at a major stationary 
source, covered by a plant-wide applicability limit (PAL) permit is 
insignificant, for the purposes of major new source review under this 
subchapter, if the increase does not exceed the PAL. 
(b) At no time are emissions reductions of a PAL pollutant that 
occur during the PAL effective period creditable as decreases for pur­
poses of offsets, unless the level of the PAL is reduced by the amount 
of such emissions reductions and such reductions would be creditable 
in the absence of the PAL.  
(c) A physical or operational change not causing an ex­
ceedance of a PAL is not subject to federal restrictions on relaxing 
enforceable emission limitations to avoid new source review. 
§116.192. Amendments and Alterations. 
(a) Any increase in a plant-wide applicability limit (PAL) must 
be made through amendment. Amendment applications must also in­
clude the information identified in §116.182 of this title (relating to 
Plant-wide Applicability Limit Permit Application) for new and mod­
ified facilities contributing to the increase in emissions so as to cause 
the major stationary source’s emissions to equal or exceed its PAL and 
are subject to the public notice requirements under §116.194 of this ti­
tle (relating to Public Notice and Comment). 
(1) As part of this application, the major stationary source 
owner or operator shall demonstrate that the sum of the baseline ac­
tual emissions of the small facilities, plus the sum of the baseline ac­
tual emissions of the significant and major facilities assuming applica­
tion of federal best available control technology (BACT) (as identified 
in §116.160(c)(1)(A) of this title (relating to Prevention of Significant 
Deterioration Requirements)) equivalent controls, plus the sum of the 
allowable emissions of the new or modified facilities exceeds the PAL. 
The level of control that would result from federal BACT equivalent 
controls on each significant or major facility shall be determined by 
conducting a new federal BACT analysis at the time the application 
is submitted, unless the facility is currently required to comply with a 
federal BACT or lowest achievable emission rate (LAER) requirement 
that was established within the preceding ten years. In such a case, the 
assumed control level for that emissions unit shall be equal to the level 
of federal BACT or LAER with which that emissions unit must cur­
rently comply. 
(2) The owner or operator shall obtain a major new source 
review permit under applicable provision of Subchapter B, Division 5 
and Division 6 of this chapter (relating to Nonattainment Review Per­
mits; and Prevention of Significant Deterioration Review, respectively) 
for all facilities contributing to the increase in emissions so as to cause 
the major stationary source’s emissions to equal or exceed its PAL, re­
gardless of the magnitude of the emissions increase. These facilities 
shall comply with any emissions requirements resulting from the ma­
jor new source review process.  
(3) The PAL permit shall require that the increased PAL 
level be effective on the day any emission unit that is part of the PAL 
major modification becomes operational and begins to emit the PAL 
pollutant. 
(4) The new PAL shall be the sum of the allowable emis­
sions for each modified or new facility, plus the sum of the baseline 
actual emissions of the significant and major emissions units after the 
application of federal BACT equivalent controls as identified in para­
graph (1) of this subsection, plus the sum of the baseline actual emis­
sions of the small emissions units. 
(b) Changes to PAL permits that do not require the PAL to be 
increased must be completed through permit alteration. Unless allowed 
in the PAL permit special conditions, the permit holder shall submit an 
alteration request prior to start of construction for physical modifica­
tions to facilities or installation of new facilities under the PAL. Ap­
proval must be received from the executive director prior to start of 
operation of the facilities if the emissions from the new or modified 
facilities may exceed 100 tons per year. 
(c) Acceptance of a PAL permit is agreement by the permit 
holder for the executive director to reopen the PAL permit consistent 
with the requirements of §116.194 of this title for any actions in para­
graphs (1) or (2) of this subsection. 
(1) During the PAL effective period, the executive director 
shall reopen the PAL permit to: 
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(A) correct typographical or calculation errors made in 
setting the PAL or reflect a more accurate determination of emissions 
used to establish the PAL; 
(B) decrease the PAL limit the owner or operator of 
the major stationary source creates creditable emissions reductions 
that meet the requirements of 40 Code of Federal Regulations (CFR) 
§51.165(a)(3)(ii) for use as offsets; and 
(C) revise the PAL to reflect an increase in the PAL pro­
vided the owner or operator complies with the requirements of 40 CFR 
§52.21(aa)(11) and §51.165(f)(11). 
(2) During the PAL effective period, the executive director 
may reopen the PAL permit for the following: 
(A) revise the PAL to reflect newly applicable federal 
requirements (for example, New Source Performance Standards) with 
compliance dates after the PAL effective date; 
(B) revise the PAL to be consistent with any other re­
quirement, that is enforceable as a practical matter, and that the State 
may impose on the major stationary source under the state Implemen­
tation Plan; or 
(C) reduce the PAL if the reviewing authority deter­
mines that a reduction is necessary to avoid causing or contributing 
to a National Ambient Air Quality Standard or Prevention of Signifi ­
cant Deterioration increment violation, or to an adverse impact on an 
air quality related value that has been identified for a Federal Class I 
area by a federal land manager and for which information is available 
to the general public. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100542 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 3, 2011 
Proposal publication date: August 27, 2010 
For further information, please call: (512) 239-0177 
SUBCHAPTER F. STANDARD PERMITS 
30 TAC §116.601, §116.617 
STATUTORY AUTHORITY 
The amendments are adopted under Texas Water Code (TWC), 
§5.102, concerning General Powers, which provides the com­
mission with the general powers to carry out its duties under 
the TWC; TWC, §5.103, concerning Rules, which authorizes the 
commission to adopt rules necessary to carry out its powers and 
duties under the TWC; TWC, §5.105, concerning General Pol­
icy, which authorizes the commission by rule to establish and 
approve all general policy of the commission; and under Texas 
Health and Safety Code (THSC), §382.017, concerning Rules, 
which authorizes the commission to adopt rules consistent with 
the policy and purposes of the Texas Clean Air Act. The amend­
ments are also adopted under THSC, §382.002, concerning Pol­
icy and Purpose, which establishes the commission’s purpose 
to safeguard the state’s air resources, consistent with the pro­
tection of public health, general welfare, and physical property; 
THSC, §382.011, concerning General Powers and Duties, which 
authorizes the commission to control the quality of the state’s air; 
THSC, §382.012, concerning State Air Control Plan, which au­
thorizes the commission to prepare and develop a general, com­
prehensive plan for the proper control of the state’s air; THSC, 
§382.016, concerning Monitoring Requirements; Examination of 
Records, which authorizes the commission to prescribe reason­
able requirements for measuring and monitoring the emissions 
of air contaminants from a source or from an activity causing or 
resulting in the emission of air contaminants; THSC, §382.021, 
concerning Sampling Methods and Procedures, which autho­
rizes the commission to prescribe sampling methods and pro­
cedures to be used in determining violations of and compliance 
with the commission’s rules; THSC, §382.040, concerning Docu­
ments; Public Property, which provides that all information, doc­
uments, and data collected by the commission in performing 
its duties are state property; THSC, §382.051, concerning Per­
mitting Authority of Commission; Rules, which authorizes the 
commission to issue permits for construction of new facilities 
or modifications to existing facilities that may emit air contam­
inants; THSC, §382.0511, concerning Permit Consolidation and 
Amendment, which authorizes the commission to consolidate 
various authorizations; THSC, §382.0512, concerning Modifica­
tion of Existing Facility, which prescribes how the commission will 
evaluate modifications of existing facilities; THSC, §382.0513, 
concerning Permit Conditions, which authorizes the commission 
to establish and enforce permit conditions; THSC, §382.0514, 
concerning Sampling, Monitoring, and Certification, which au­
thorizes the commission to require sampling and monitoring of 
a permitted federal source or facility; THSC, §382.0515, con­
cerning Application for Permit, which specifies permit applica­
tion requirements; THSC, §382.0518, concerning Preconstruc­
tion Permit, which authorizes the commission to issue precon­
struction permits; and THSC, §382.05195, concerning Standard 
Permit, which authorizes the commission to issue a standard 
permit for new or existing similar facilities. The amendments are 
also adopted under Federal Clean Air Act (FCAA), 42 United 
States Code (USC), §§7401, et seq., which requires states to  
submit state implementation plan revisions that specify the man­
ner in which the national ambient air quality standard will be 
achieved and maintained within each air quality control region 
of the state. 
The adopted amendment implements THSC, §§382.002, 
382.011, 382.012, 382.016, 382.017, 382.021, 382.040, 
382.051, 382.0511 - 382.0515, 382.0518, and 382.05195; and 
FCAA, 42 USC, §§7401  et seq. 
§116.617. State Pollution Control Project Standard Permit. 
(a) Scope and applicability. 
(1) This standard permit applies to pollution control 
projects undertaken voluntarily or as required by any governmental 
standard, that reduce or maintain currently authorized emission rates 
for facilities authorized by a permit, standard permit, or permit by rule. 
(2) The project may include: 
(A) the installation or replacement of emissions control 
equipment; 
(B) the implementation or change to control techniques; 
or 
(C) the substitution of compounds used in manufactur­
ing processes. 
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(3) This standard permit must not be used to authorize the 
installation of emission control equipment or the implementation of a 
control technique that: 
(A) constitutes the complete replacement of an existing 
production facility or reconstruction of a production facility as defined 
in 40 Code of Federal Regulations §60.15(b)(1) and (c); or 
(B) the executive director determines there are health 
effects concerns or the potential to exceed a national ambient air quality 
standard criteria pollutant or contaminant that results from an increase 
in emissions of any air contaminant until those concerns are addressed 
by the registrant to the satisfaction of the executive director; or 
(C) returns a facility or group of facilities to compliance 
with an existing authorization or permit unless authorized by the exec­
utive director. 
(4) Prior to March 3, 2011, new or modified pollution con­
trol projects must meet the conditions of this standard permit. All pre­
vious standard permit registrations under this section that were autho­
rized prior to the effective date of this rule must include the increases 
and decreases in emissions resulting from those projects in any fu­
ture netting calculation and all other conditions must be met upon the 
ten-year anniversary and renewal of the original registration, or until 
administratively incorporated into the facilities’ permit, if applicable. 
(5) Notwithstanding the requirements of §116.604 of this 
title (relating to Duration and Renewal of Registrations to Use Standard 
Permits), on or after March 3, 2011, no new or modified registrations 
will be accepted and no existing registrations will be renewed. 
(b) General requirements. 
(1) Any claim under this standard permit must comply with 
all applicable conditions of: 
(A) §116.604(1) and (2) of this title (relating to Dura­
tion and Renewal of Registrations to Use Standard Permits); 
(B) §116.605(d)(1) and (2) of this title (relating to Stan­
dard Permit Amendment and Revocation); 
(C) §116.610 of this title (relating to Applicability); 
(D) §116.611 of this title (relating to Registration to Use 
a Standard Permit); 
(E) §116.614 of this title (relating to Standard Permit 
Fees); and 
(F) §116.615 of this title (relating to General Condi­
tions). 
(2) Construction or implementation of the pollution control 
project must begin within 18 months of receiving written acceptance 
of the registration from the executive director, with one 18-month ex­
tension available, and must comply with §116.115(b)(2) and §116.120 
of this title (relating to General and Special Conditions and Voiding of 
Permits). Any changes to allowable emission rates authorized by this 
section become effective when the project is complete and operation or 
implementation begins. 
(3) The emissions limitations of §116.610(a)(1) of this title 
do not apply to this standard permit. 
(4) Predictable maintenance, startup, and shutdown emis­
sions directly associated with the pollution control projects must be 
included in the representations of the registration application. 
(5) Any increases in actual or allowable emission rates or 
any increase in production capacity authorized by this section (includ­
ing increases associated with recovering lost production capacity) must 
occur solely as a result of the project as represented in the registration 
application. Any increases of production associated with a pollution 
control project must not be utilized until an additional authorization is 
obtained. This paragraph is not intended to limit the owner or opera­
tor’s ability to recover lost capacity caused by a derate, which may be 
recovered and used without any additional authorization. 
(c) Replacement projects. 
(1) The replacement of emissions control equipment or 
control technique under this standard permit is not limited to the 
method of control currently in place, provided that the control or 
technique is at least as effective as the current authorized method and 
all other requirements of this standard permit are met. 
(2) The maintenance, startup, and shutdown emissions may 
be increased above currently authorized levels if the increase is nec­
essary to implement the replacement project and maintenance, startup, 
and shutdown emissions were authorized for the existing control equip­
ment or technique. 
(3) Equipment installed under this section is subject to all 
applicable testing and recordkeeping requirements of the original con­
trol authorization. Alternate, equivalent monitoring, or records may be 
proposed by the applicant for review and approval of the executive di­
rector. 
(d) Registration requirements. 
(1) A registration must be submitted in accordance with the 
following. 
(A) If there are no increases in authorized emissions 
of any air contaminant resulting from a replacement pollution control 
project, a registration must be submitted no later than 30 days after 
construction or implementation begins and the registration must be ac­
companied by a $900 fee. 
(B) If a new control device or technique is authorized 
or if there are increases in authorized emissions of any air contaminant 
resulting from the pollution control project, a registration must be sub­
mitted no later than 30 days prior to construction or implementation. 
The registration must be accompanied by a $900 fee. Construction or 
implementation may begin only after: 
(i) no written response has been received from the 
executive director within 30 calendar days of receipt by the Texas Com­
mission on Environmental Quality (TCEQ); or 
(ii) written acceptance of the pollution control 
project has been issued by the executive director. 
(C) If there are any changes in representations to a pre­
viously authorized pollution control project standard permit for which 
there are no increases in authorized emissions of any air contaminant, a 
notification or letter must be submitted no later than 30 days after con­
struction or implementation of the change begins. No fee applies and 
no response will be sent from the executive director. 
(D) If there are any changes in representations to a pre­
viously authorized pollution control project standard permit that also 
increase authorized emissions of any air contaminant resulting from the 
pollution control project, a registration alteration must be submitted no 
later than 30 days prior to the start of construction or implementation 
of the change. The registration must be accompanied by a $450 fee, 
unless received within 180 days of the original registration approval. 
Construction or implementation may begin only after: 
(i) no written response has been received from the 
executive director within 30 calendar days of receipt by the TCEQ; or 
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(ii) written acceptance of the pollution control 
project has been issued by the executive director. 
(2) The registration must include the following: 
(A) a description of process units affected by the 
project; 
(B) a description of the project; 
(C) identification of existing permits or registrations af­
fected by the project; 
(D) quantification and basis of increases and/or de­
creases associated with the project, including identification of affected 
existing or proposed emission points, all air contaminants, and hourly 
and annual emissions rates; 
(E) a description of proposed monitoring and record-
keeping that will demonstrate that the project decreases or maintains 
emission rates as represented; and 
(F) a description of how the standard permit will be ad­
ministratively incorporated into the existing permit(s). 
(e) Operational requirements. Upon installation of the pollu­
tion control project, the owner or operator shall comply with the re­
quirements of paragraphs (1) and (2) of this subsection. 
(1) General duty. The owner or operator must operate the 
pollution control project in a manner consistent with good industry and 
engineering practices and in such a way as to minimize emissions  of  
collateral pollutants, within the physical configuration and operational 
standards usually associated with the emissions control device, strat­
egy, or technique. 
(2) Recordkeeping. The owner or operator must maintain 
copies on site of monitoring or other emission records to prove that the 
pollution control project is operated consistent with the requirements 
in paragraph (1) of this subsection, and the conditions of this standard 
permit. 
(f) Incorporation of the standard permit into the facility autho­
rization. 
(1) Any new facilities or changes in method of control or 
technique authorized by this standard permit instead of a permit amend­
ment under §116.110 of this title (relating to Applicability) at a previ­
ously permitted or standard permitted facility must be incorporated into 
that facility’s permit when the permit is amended or renewed. 
(2) All increases in previously authorized emissions, new 
facilities, or changes in method of control or technique authorized by 
this standard permit for facilities previously authorized by a permit by 
rule must comply with §106.4 of this title (relating to Requirements for 
Permitting by Rule), except §106.4(a)(1) of this title, and §106.8 of this 
title (relating to Recordkeeping). 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100543 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date:  March 3,  2011  
Proposal publication date: August 27, 2010 
For further information, please call: (512) 239-0177 
CHAPTER 116. CONTROL OF AIR 
POLLUTION BY PERMITS FOR NEW 
CONSTRUCTION OR MODIFICATION 
The Texas Commission on Environmental Quality (commission 
or TCEQ) is adopting the amendments to §116.12 and §116.150. 
Sections 116.12 and 116.150 are adopted with changes to the 
proposed text as published in the August 27, 2010, issue of the 
Texas Register (35 TexReg 7687) and will be republished. 
The adopted amendments to §116.12 and §116.150 will be sub­
mitted to the United States Environmental Protection Agency 
(EPA) as revisions to the state implementation plan (SIP). 
Background and Summary of the Factual Basis for the Adopted 
Rules 
On July 18, 1997, the EPA revised the ozone National Ambi­
ent Air Quality Standard (NAAQS), promulgating an ozone stan­
dard of 0.08 parts per million (ppm) measured over an eight-hour 
period (the eight-hour ozone NAAQS or standard) (62 Federal 
Register 38856, July 18, 1997). Different groups and states 
challenged the final eight-hour ozone NAAQS, and ultimately, 
the United States Supreme Court upheld the EPA’s action set­
ting the NAAQS, but found that the EPA had incorrectly imple­
mented the eight-hour ozone NAAQS by classifying areas only 
under Part D, Subpart 1 of the Federal Clean Air Act (FCAA) 
Amendments of 1990 and remanding other issues to the Dis­
trict of Columbia (D.C.) Circuit Court of Appeals (Whitman v. 
American Trucking Assoc., 121 S.Ct. 903 (2001)). On March 
26, 2002, the D.C. Circuit Court of Appeals rejected the other 
challenges to the eight-hour ozone NAAQS (American Trucking 
Assoc. v. EPA, 283 F.3d 355 (D.C. Cir. 2002)). The EPA then 
proposed and adopted implementation rules to implement the 
eight-hour ozone NAAQS, addressing transition issues from the 
one-hour ozone NAAQS, the revocation of the one-hour ozone 
NAAQS, classification of areas for the eight-hour ozone NAAQS, 
and the specification of requirements relating to SIPs. EPA final­
ized designations for the 1997 eight-hour ozone NAAQS effec­
tive on June 15, 2004. 
FCAA, §107 requires the EPA to designate areas nonattainment, 
attainment, or unclassifiable no later than one year after the EPA 
promulgates a new or revised NAAQS. For the ozone NAAQS, 
FCAA, §181 further requires that each area designated nonat­
tainment shall be classified at the time of its designation, by op­
eration of law, in accordance with Table 1 of that section. FCAA, 
§181, Table 1 prescribes the area class (ranging from marginal to 
extreme), the design value range (measured in ppm and in mea­
surements relating to the one-hour ozone standard), and the pri­
mary standard attainment date (ranging from three years to 20 
years after November 15, 1990, the effective date of the 1990 
Amendments to the FCAA). Other specifics and exceptions are 
also provided in FCAA, §181. The classification scheme imple­
mented by the United States Congress provided that areas with 
design values closer to attaining the one-hour ozone standard 
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would have less time to attain the standard, and additional re­
quirements of FCAA, Part D, Subpart 2 impose specific, more 
stringent requirements on areas as the classifications increase 
from marginal to moderate (and the corresponding design values 
are further from attainment of the one-hour ozone standard). 
The EPA rules implementing the 1997 eight-hour ozone standard 
were adopted in two phases: the Phase I Rule, 69 Federal Reg-
ister 23951, April 30, 2004, addressed a number of implemen­
tation issues for the 1997 eight-hour ozone NAAQS, including 
how areas should be classified for the 1997 eight-hour ozone 
NAAQS (since the classification requirements of FCAA, §181 
were based on the one-hour ozone standard, the EPA needed 
to propose and finalize a classification scheme appropriate for 
the eight-hour ozone standard in accord with FCAA, §181), and 
which one-hour ozone standard requirements should continue to 
apply under the 1997 eight-hour ozone NAAQS; and the Phase 
II Rule (70 Federal Register 71612, November 29, 2005), which 
addressed additional requirements. 
In EPA’s Phase I Rule, one of the issues that the EPA con­
sidered was the continued applicability of control requirements 
that applied in areas previously designated nonattainment for the 
one-hour ozone standard. As part of the Phase I Rule, the EPA 
considered several provisions of the FCAA that it stated were 
evidence of Congress’ intent that certain obligations continue to 
apply when the EPA revises a NAAQS. The EPA stated that the 
FCCA, §175A(d) provided that areas could not remove controls 
that were mandated by the FCAA, Part D, Subpart 2 even after 
the area attained the NAAQS and was redesignated to attain­
ment. At most, a state could move FCAA, Part D, Subpart 2 
controls to the contingency plan provisions of the SIP. Another 
provision that  the EPA  reviewed  and discussed in the  Phase I  
Rule was FCAA, §172(e), which provides that if the EPA revises 
a NAAQS to make it be less stringent, then the EPA must promul­
gate regulations applicable to areas that have not attained the 
original NAAQS to require controls that are no less stringent than 
controls that applied to areas designated nonattainment prior to 
such relaxation. The EPA concluded in the Phase I Rule that 
"if Congress intended areas to remain subject to the same level 
of control where a NAAQS was relaxed, they also intended that 
such controls not be weakened where the NAAQS is made more 
stringent" ((see 69 Federal Register 23972), April 30, 2004). 
Based on this premise, the EPA adopted rules that provided 
for certain requirements to continue to apply to areas that were 
designated nonattainment for the one-hour ozone standard, 
depending on how they were designated for the eight-hour 
ozone NAAQS. Areas that were designated nonattainment for 
both the one-hour ozone and eight-hour ozone NAAQS were 
required to continue to apply certain requirements that applied 
under the one-hour ozone standard, with specific exceptions 
(40 Code of Federal Regulations (CFR) §51.905(a)(1)). These 
requirements included reasonably available control technology 
(RACT), inspection and maintenance programs (I/M), major 
source applicability cut-offs for purposes of RACT, rate of 
progress reductions (ROP), stage II vapor recovery, clean fuels 
fleet programs, clean fuel programs for boilers, transportation 
control measures, enhanced ambient monitoring requirements, 
required transportation controls, vehicle miles traveled require­
ments, and nitrogen oxides requirements (40 CFR §51.900(f)). 
The EPA also provided that nonattainment area New Source 
Review (NSR) requirements required by FCAA, §§172(c)(5), 
173, and 182 based on the area’s previous one-hour ozone 
NAAQS classification were no longer required elements of 
an approvable SIP (40 CFR §51.905(e)(4)). The EPA also 
provided that areas would no longer have to meet requirements 
for conformity, the development of maintenance plans, or the 
penalty fee obligation for severe areas (40 CFR §51.905). 
The EPA’s Phase I Rule provided that areas that were nonat­
tainment for the one-hour ozone NAAQS were not required to 
continue to use the more stringent major source thresholds and 
emission offset requirements of the one-hour ozone standard 
when implementing NSR and Title V permitting for the 1997 
eight-hour ozone standard. 
All areas in Texas designated nonattainment for the 1997 eight-
hour ozone NAAQS that were also designated nonattainment for 
the one-hour ozone NAAQS were classified at a "less stringent" 
level. Beaumont-Port Arthur (BPA) was classified as "serious" 
for the one-hour ozone NAAQS, but was classified as "mod­
erate" for the 1997 eight-hour ozone NAAQS. Houston-Galve­
ston-Brazoria (HGB) was classified as "severe" for the one-hour 
ozone NAAQS and originally classified as "moderate" for the 
1997 eight-hour ozone NAAQS. The EPA has since reclassified 
the HGB area to "severe" for the 1997 eight-hour ozone NAAQS, 
pursuant to a voluntary reclassification request by the Gover­
nor of Texas. The Dallas-Fort Worth (DFW) area was classified 
as "serious" for the one-hour ozone NAAQS, and was classified 
as "moderate" for the 1997 eight-hour ozone NAAQS. The El 
Paso area was nonattainment for the one-hour ozone NAAQS, 
classified as "serious," but designated attainment for the 1997 
eight-hour ozone NAAQS. 
So, for example, a regulated entity in the HGB area triggered 
nonattainment review if the potential to emit was equal to or 
greater than 25 tons per year (tpy) under the "severe" classifi ­
cation for the one-hour ozone NAAQS, but only triggered nonat­
tainment review under the "moderate" classification for the eight-
hour ozone NAAQS if the potential to emit was equal to or greater 
than 100 tpy. Under the existing rules, since the HGB area 
has been reclassified to "severe" for the 1997 eight-hour ozone 
NAAQS, regulated entities must again utilize the same major 
source threshold and emission offset requirements that previ­
ously applied under the one-hour ozone standard. 
After designations for the 1997 eight-hour ozone standard and 
the final Phase I Rule were effective, the commission proceeded 
with rulemaking to implement the requirements for the 1997 
eight-hour ozone standard. The commission updated Chapter 
116 to implement the changes from the Phase I Rule regard­
ing the application of the 1997 eight-hour ozone standard for 
nonattainment NSR. On May 25, 2005, the commission adopted 
changes to Chapter 116, effective June 16, 2005, to provide that 
for the HGB, DFW, and BPA eight-hour ozone nonattainment 
areas, if the EPA promulgated rules requiring NSR permit 
applications in those areas to be evaluated for nonattainment 
NSR according to that area’s one-hour ozone classification, 
then each application would be evaluated in accordance with 
the area’s one-hour ozone classification. "Evaluation" was 
specified as including both the threshold for determining if there 
was a modification as well as the ratio of offsets required, along 
with any other applicable requirement that depended upon an 
area’s nonattainment classification. In adopting this rule, the 
commission noted that although the Phase I Rule provided for 
the application of the eight-hour ozone standard for nonattain­
ment NSR, the EPA had granted a partial reconsideration of the 
Phase I Rule specifically regarding that issue, and the result 
of the reconsideration could be a return to the one-hour ozone 
standard for application of nonattainment NSR. Because of 
this concern, the commission adopted contingency language in 
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§116.150, and in the table footnotes in the figure located in the 
definition of major modification in §116.12. This contingency 
language was adopted to be effective in the event that the 
EPA completed rulemaking to require states to return to a 
one-hour ozone standard trigger for federal nonattainment NSR 
evaluations. In this rulemaking, the commission is removing this 
previously adopted contingency language. 
The EPA Phase I Rule, and particularly the EPA’s determination 
that areas designated as nonattainment under the one-hour 
ozone standard would no longer be subject to one-hour nonat­
tainment NSR requirements, was successfully challenged in 
South Coast Air Quality Management District v. Environmental 
Protection Agency, 472 F.3d 882 (D.C. Cir. 2006) and the rule 
was partially vacated and remanded to the EPA, as made clear 
in its revised opinion on June 8, 2007 (South Coast Air Quality 
Management District v. Environmental Protection Agency, 489 
F.3d 1245 (D.C. Cir. 2007)). The South Coast decision was 
upheld by the United States Supreme Court on January 14, 
2008. 
In  a guidance memo issued  on  October 3, 2007, the EPA stated 
that it interpreted the South Coast ruling as restoring NSR ap­
plicability thresholds and emission offset requirements pursuant 
to classifications under the one-hour ozone standard. The EPA 
also noted in this guidance memo that it intended to conduct rule-
making to conform the NSR regulations to the South Coast de­
cision. EPA stated that it intended to issue an immediately-ef­
fective final rule under the authority of the "Good Cause" pro­
vision of the Federal Administrative Procedure Act to restore 
the NSR applicability thresholds and emission offsets associ­
ated with designated one-hour ozone nonattainment areas, and 
would begin a separate notice and comment rulemaking to ad­
dress longer-term applicability of one-hour ozone NSR require­
ments, in particular, the conditions and mechanisms under which 
those one-hour ozone NSR requirements would cease to apply 
for NSR purposes. Lastly, the EPA strongly encouraged states 
to comply with the South Coast decision as quickly as possible. 
Because the one-hour ozone standard has been revoked, the 
EPA is no longer making redesignations or reclassifications un­
der this standard. However, the EPA is making determinations 
under its Clean Data Policy that areas are currently attaining the 
one-hour ozone NAAQS. In its proposal to determine that the 
Southern New Jersey portion of the Philadelphia Metro nonat­
tainment area attained the one-hour ozone NAAQS (see 73 Fed-
eral Register 42727, July 23, 2008), the EPA discussed the ef­
fect of the D.C. Circuit Court of Appeals’ decision vacating a por­
tion of the 1997 eight-hour ozone Phase I Implementation Rule 
(South Coast Air Quality Management District v. EPA, 472 F3d 
882 (2006) and 489  F3d 1295 (2007)).  The  EPA  stated:  "With  
respect to the challenges to the anti-backsliding provisions of the 
rule, the Court vacated three provisions that would have allowed 
States to remove from the SIP or to not adopt three one-hour 
obligations once the one-hour ozone NAAQS was revoked (in­
cluding one-hour nonattainment NSR requirements). {T}he three 
provisions noted previously . . . were vacated by the Court. As a 
result, States must continue to meet the obligations for one-hour 
NSR . . . Currently, EPA is developing two proposed rules to 
address the Court’s vacatur and remand with respect to these 
three requirements. EPA will address in this proposed rule how 
the one-hour obligations that currently continue to apply under 
EPA’s anti-backsliding rule (as interpreted by the Court) apply 
where the EPA has made a determination that the area attained 
the one-hour ozone NAAQS by its attainment date." One pos­
sible outcome from the EPA rulemaking on this issue may be 
to direct states that want to remove one-hour ozone nonattain­
ment NSR requirements to submit SIP revisions demonstrating 
that removing one-hour ozone nonattainment NSR requirements 
will not interfere with attainment or maintenance of the ozone 
NAAQS. 
Because the EPA has not completed any rulemaking to imple­
ment the South Coast decision regarding NSR anti-backsliding, 
states must decide how to implement, and give effect to, the 
court’s decision. Any revision to a SIP that could interfere with 
or does not comply with the FCAA and the SIP because it has 
the effect of making the approved SIP less stringent may be con­
sidered as "backsliding" from those requirements and would not 
be approvable by the EPA. Given the uncertainty of the future 
EPA rulemaking, and the finality of the South Coast decision as 
of January 14, 2008, the commission is removing the previously 
adopted contingency language, in addition to other changes, to 
clarify the requirements for nonattainment NSR. Without effec­
tive and understandable guidance from the EPA, through rule-
making or otherwise, the commission is left to determine the 
most reasonable course of action. The South Coast decision, 
upheld by the United States Supreme Court, makes clear that 
areas may not ignore one-hour ozone nonattainment NSR re­
quirements. 
The commission had previously adopted rules specifying that 
sources in the BPA, HGB, and DFW nonattainment areas should 
apply eight-hour ozone nonattainment NSR requirements. The 
commission is now deleting certain portions of the definition in 
§116.12(18)(A), concerning major modification and the require­
ments of §116.150(d). This rulemaking makes clear that permit­
ted facilities in areas that were designated nonattainment for the 
one-hour ozone standard are subject to the major source thresh­
olds and emission offsets of the one-hour ozone standard upon 
the effective date of this rulemaking unless one of the four ex­
ceptions identified in §116.150(a) apply. 
Staff has previously presented these rule amendments (Rule 
Project 2008-030-116-PR) to the commission for consideration. 
At the February 25, 2009, commissioner’s agenda, the commis­
sion remanded the rule project to the executive director’s staff 
in anticipation of additional direction or action by the EPA, be­
cause EPA continued to indicate in various federal notices its 
intent to complete rulemaking regarding NSR anti-backsliding 
requirements in response to the South Coast decision. EPA’s 
proposed rule to implement the 1997 eight-hour ozone NAAQS 
revision on subpart 1 reclassification and anti-backsliding provi­
sions under the former one-hour ozone standard was published 
in the January 16, 2009, Federal Register, but has not yet been 
finalized. This rulemaking removes language regarding the ex­
emptions from nonattainment new source review (NNSR) that 
were vacated by South Coast. 
On September 23, 2009, the EPA published notice of the pro­
posed disapproval of past revisions to the Texas NNSR SIP (74 
Federal Register 48467, September 23, 2009) that are related 
to these amendments, and finalized this disapproval on Septem­
ber 15, 2010 (74 Federal Register 56424). EPA disapproved the 
changes the commission made to several sections of Chapter 
116. Two of these changes were the changes that the commis­
sion adopted to §116.12 and §116.150 to implement the Phase 
I rule implementing the 1997 eight-hour ozone standard, dis­
cussed earlier in this preamble, which the commission proposed 
to change as part of this action. As discussed further in the Sec­
tion by Section Discussion section of this preamble, the com­
mission is adopting changes to these sections to remove the 
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disapproved language and to assure that NNSR permitting re­
quirements are clear. 
Additionally, on October 20, 2010, EPA published a final rule 
to approve the redesignation of the BPA 1997 eight-hour ozone 
nonattainment area to attainment, and clarify EPA’s previous ap­
proval of the El Paso Section 110(a)(1) maintenance plan for 
the 1997 eight-hour ozone standard (75 Federal Register 64675, 
October 20, 2010). This final rule noted EPA’s new position re­
garding NSR anti-backsliding and whether one-hour ozone ma­
jor source thresholds and emission offset requirements continue 
to apply in an area. EPA noted "after final redesignation to at­
tainment for the 1997 eight-hour ozone standard, EPA does not 
require the continued application of one-hour anti-backsliding 
nonattainment NSR, if Texas interprets its SIP as applying PSD 
to BPA in these circumstances (see 75 Federal Register 64675 
and 64677, October 20, 2010). The EPA also clarified that, with 
respect to El Paso, "EPA has had further opportunity to consider 
the applicable statutory and regulatory provisions and the de­
cision in South Coast. . . As a result, we no longer believe 
that the Clean Air Act requires a separate Section 110(l) anal­
ysis to replace one-hour nonattainment NSR with prevention of 
significant deterioration (PSD) once an area has been redesig­
nated to attainment for the 1997 eight-hour ozone standard, or 
has an approved Section 110(a)(1) maintenance plan for that 
standard. In sum, we believe that the approach to the nonattain­
ment NSR/PSD transition that we are adopting here with respect 
to BPA should also be extended to El Paso. Thus, as long as the 
Texas NSR SIP is clear that the PSD SIP requirements apply to 
an area such as El Paso, then that is all that is required by EPA" 
(see 75 Federal Register 64675 and 64677, October 20, 2010). 
The commission appreciates this clear statement from EPA, and 
agrees that the SIP should be clear on this issue. Therefore, as 
discussed in this preamble, although the Texas SIP has always 
applied PSD in an area upon redesignation, the commission is 
concurrently adopting changes to Chapter 116 to make clear that 
PSD applies once an area has been redesignated to attainment 
for a particular criteria pollutant. 
The amendments confirm that the BPA area is no longer sub­
ject to NNSR. As discussed previously in this preamble, on Oc­
tober 20, 2010, EPA published the redesignation of the BPA 
area to attainment for the 1997 eight-hour ozone NAAQS, and 
a determination that the BPA area had attained the one-hour 
ozone NAAQS. In this action, EPA determined that the BPA area 
need not be subject to NNSR as an anti-backsliding requirement. 
Thus, under the amendment to §116.150(a)(1), the BPA area 
is not subject to NNSR for either the one-hour ozone or 1997 
eight-hour ozone NAAQS. Additionally, the amendments confirm 
that the El Paso area is no longer subject to NNSR. On January 
15, 2009, EPA published its approval of a maintenance plan for 
the El Paso area for the 1997 eight-hour ozone standard. As dis­
cussed previously in this preamble, in EPA’s October 20, 2010, 
action for the BPA area, EPA stated that "we no longer believe 
that the Clean Air Act requires a separate 110(l) analysis to re­
place 1-hour nonattainment NSR with PSD once an area has . . . 
an approved 110(a)(1) maintenance plan for that standard" (see 
75 Federal Register 64677). Taken together, these statements 
reflect an EPA determination that NNSR is no longer required for 
purposes of anti-backsliding for the El Paso area. Thus, under 
the amendment to §116.150(a)(4), the El Paso area is not sub­
ject to NNSR for either the one-hour ozone or 1997 eight-hour 
ozone NAAQS. 
This is an issue of extreme importance to the commission, the 
regulated community and the public, and there should be no 
room for ambiguity or argument. In an effort to ensure that 
TCEQ regulatory requirements regarding the NNSR permitting 
program are clear, meet the requirements of the FCAA, and 
are approvable into the SIP, the commission is adopting the 
following amendments to eliminate any deficiencies that would 
prevent approval of the rule changes. 
Additionally, in order to prevent future confusion over designa­
tions and classifications and their related applicability thresholds 
and emissions offset requirements, the commission is adopting 
concurrent amendments to the definitions of maintenance area, 
and nonattainment area in 30 TAC Chapter 101, General Air 
Quality Rules. 
Section by Section Discussion 
§116.12, Nonattainment and Prevention of Significant Deteriora-
tion Review Definitions 
The commission is changing footnote 1 in Table I, paragraph 
(18)(A) to remove the reference to the CFR and replace it with 
a reference the definition of "Nonattainment area" in 30 TAC 
§101.1. This reference is no longer necessary because the defi ­
nition of nonattainment is being updated and also references the 
appropriate part of the CFR. The commission is also changing 
the term "major modification level" to "significant level" in foot­
note  2 in Table  1 in §116.12(18)(A).  This  will  ensure  that  the term  
used in the footnote matches the heading in the third column of 
the table and help eliminate any confusion resulting from the use 
of different terms. The commission is also removing footnotes 6 
and 7 from Table 1 in §116.12(18)(A). 
The commission is making a change from the proposal to re­
move the second sentence of footnote 3 of Table I in §116.12(18) 
regarding the El Paso ozone nonattainment area. As the re­
sult of the EPA’s final notice regarding the Beaumont/Port Arthur 
ozone nonattainment area redisignation (see 75 Federal Regis-
ter 64675, October 20, 2010), which clarified the EPA’s approval 
of the El Paso area’s eight-hour ozone nonattainment mainte­
nance plan, the requirement for El Paso in footnote 3 is no longer 
necessary. 
Footnote 6 indicates that the EPA must complete rulemaking be­
fore NSR applications are evaluated according to their one-hour 
classification. However, the EPA has stated that: the South 
Coast decision is self-implementing; did not require rulemak­
ing by the EPA to be effective; and NSR applications should be 
evaluated based upon one-hour classifications, if they are more 
stringent than an area’s eight-hour classification, and has specif­
ically disapproved footnote 6 (see 75 Federal Register 56424, 
September 15, 2010). Footnote 7 states that permit applications 
in areas designated as nonattainment for ozone under FCAA, 
Title I, Part D, Subpart 1 (42 United States Code (USC), §7502) 
will be evaluated as if that area was designated as Marginal. 
However, Texas does not have any areas currently designated 
as nonattainment for ozone under FCAA, Title I, Part D, Subpart 
1. The San Antonio area was originally designated nonattain­
ment-deferred for the 1997 eight-hour ozone NAAQS, but has 
since been designated attainment. 
§116.150, New Major Source or Major Modification in Ozone 
Nonattainment Areas 
The commission is amending §116.150(a) by removing 
§116.150(a)(1) and (2). Subsection (a) would then be amended 
to apply the requirements of this subsection as of the date of 
issuance of the permit and to add a requirement for continued 
applicability of NNSR until the EPA has made a finding of at-
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tainment; the EPA has approved the removal of nonattainment 
NSR requirements from the area; the EPA has determined that 
PSD requirements apply in the area; or that nonattainment NSR 
is no longer required for the purposes of antibacksliding. 
The commission is also removing §116.150(d) from the rule. 
Subsection (d) contains language similar to that in footnote 
6 to Table 1 in §116.12(18)(A). This language indicates that 
the EPA must complete rulemaking before NSR applications 
are evaluated according to their one-hour classification. How­
ever, the EPA has stated that: the South Coast decision is 
self-implementing; did not require rulemaking by the EPA to 
be effective; and NSR applications should be evaluated based 
upon one-hour classifications, if they are more stringent than an 
area’s eight-hour classification, and has specifically disapproved 
§116.150(d) and similar language in footnote 6 (see 75 Federal 
Register 56424, September 15, 2010). Additionally, the netting 
requirement and exceptions in §116.150(d) are redundant to 
the same requirement and exceptions in §116.150(c) and thus, 
unnecessary. The commission is also renumbering the  remain­
der of §116.150 to reflect the removal of §116.150(d) and minor 
changes to references in §116.150(b) to reflect the renumbering. 
The commission is changing §116.150(e) to reflect changes in 
a concurrent rulemaking in Chapter 101. 
As the result of comments received on the proposal of these 
amendments the commission is changing: §116.150(a)(1) - (4) 
to make clear that the conditions on which these exceptions 
are based must exist on the date of issuance of the permit; 
§116.150(d)(3)(A) to make clear that this exception only ap­
plies in a serious or severe ozone nonattainment area; and 
§116.150(d)(3)(B) to make clear that this exception only applies 
in a serious or severe ozone nonattainment area and to specif­
ically state that the best available control technology (BACT) 
equivalent required by the rule is federal BACT as identified in 
§116.160(c)(1)(A). 
Final Regulatory Impact Analysis Determination 
The commission reviewed the adopted rulemaking in light of the 
regulatory impact analysis requirements of Texas Government 
Code, §2001.0225, and determined that the rulemaking does not 
meet the definition of a major environmental rule as defined in 
that statute, and in addition, if it did meet the definition, would 
not be subject to the requirement to prepare a regulatory impact 
analysis. 
A major environmental rule means a rule, the specific intent of 
which is to protect the environment or reduce risks to human 
health from environmental exposure, and that may adversely af­
fect in a material way the economy, a sector of the economy, pro­
ductivity, competition, jobs, the environment, or the public health 
and safety of the state or a sector of the state. The specific intent 
of the revisions is to remove certain definitions that are duplica­
tive, and to remove previously adopted contingency language 
that would require EPA final rulemaking before NSR applications 
are evaluated according to the one-hour classification of the area 
where the facility is located. These changes will not adversely 
affect the economy, a sector of the economy, productivity, com­
petition, jobs, the environment, or the public health and safety of 
the state or a sector of the state in a material way since they cod­
ify the effect a federal district court ruling that has been upheld by 
the United States Supreme Court in South Coast, as discussed 
elsewhere in this preamble. 
Additionally, even if the rules met the definition of a major envi­
ronmental rule, the rulemaking does not meet any of the four ap­
plicability criteria for requiring a regulatory impact analysis for a 
major environmental rule, which are listed in Texas Government 
Code, §2001.0225(a). Texas Government Code, §2001.0225, 
applies only to a major environmental rule, the result of which 
is to: 1) exceed a standard set by federal law, unless the rule 
is specifically required by state law; 2) exceed an express re­
quirement of state law, unless the rule is specifically required by 
federal law; 3) exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro­
gram; or 4) adopt a rule solely under the general powers of the 
agency instead of under a specific state law. 
The adopted rules would implement requirements of the FCAA. 
Under 42 USC, §7410, each state is required to adopt and im­
plement a SIP containing adequate provisions to implement, at­
tain, maintain, and enforce the NAAQS within the state. While 
42 USC, §7410 generally does not require specific programs, 
methods, or emission reductions in order to meet the standard, 
state SIPs must include specific requirements as specified by 42 
USC, §7410. The provisions of the FCAA recognize that states 
are in the best position to determine what programs and controls 
are necessary or appropriate in order to meet the NAAQS. This 
flexibility allows states, affected industry, and the public to collab­
orate on the best methods for attaining the NAAQS for the spe­
cific regions in the state. Even though the FCAA allows states 
to develop their own programs, this flexibility does not relieve a 
state from developing a program that meets the requirements of 
42 USC, §7410. States are not free to ignore the requirements 
of 42 USC, §7410, and must develop programs to assure that 
their SIPs provide for implementation, attainment, maintenance, 
and enforcement of the NAAQS within the state. One of the re­
quirements of 42 USC, §7410 is for states to include programs 
for the regulation of the modification and construction of any sta­
tionary source within the area covered by the plan as necessary 
to assure that the NAAQS are achieved, including a permit pro­
gram as required in FCAA, Parts C and D, or NSR. Additionally, 
once states have developed SIPs, and those plans are approved 
by the EPA, the FCAA prescribes, in 42 USC, §7502(e) that the 
EPA, in modifying a NAAQS, shall promulgate rules that apply 
to all areas that have not attained the previous NAAQS that pro­
vide for controls that are no less stringent than the controls that 
previously applied to the area. The district court in South Coast 
found that NSR was a "control," and vacated the EPA’s Phase I 
rules that provided that the major source thresholds and offset re­
quirements that applied as a result of an area’s designation and 
classification under the one-hour ozone standard were no longer 
necessary. Until the EPA completes rulemaking to further inter­
pret the applicability of the NSR permitting program in the context 
of 42 USC, §7502(e) and revisions to the ozone NAAQS, state 
rules that allow NSR review to rely upon designations and clas­
sifications for the eight-hour ozone standard in areas previously 
designated nonattainment for the one-hour ozone standard con­
flict with the South Coast ruling. 
The requirement to provide a fiscal analysis of regulations in the 
Texas Government Code was amended by Senate Bill (SB) 633 
during the 75th Legislature, 1997. The intent of SB 633 was to re­
quire agencies to conduct a regulatory impact analysis of extra­
ordinary rules. These are identified in the statutory language as 
major environmental rules that will have a material adverse im­
pact and will exceed a requirement of state law, federal law, or a 
delegated federal program, or are adopted solely under the gen­
eral powers of the agency. With the understanding that this re­
quirement would seldom apply, the commission provided a cost 
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estimate for SB 633 that concluded "based on an assessment of 
rules adopted by the agency in the past, it is not anticipated that 
the bill will have significant fiscal implications for the agency due 
to its limited application." The commission also noted that the 
number of rules that would require assessment under the pro­
visions of the bill was not large. This conclusion was based, in 
part, on the criteria set forth in the bill that exempted rules from 
the full analysis unless the rule was a major environmental rule 
that exceeded a federal law. 
Because of the ongoing need to meet federal requirements, the 
commission routinely proposes and adopts rules incorporating 
or designed to satisfy specific federal requirements. The legisla­
ture is presumed to understand this federal scheme. If each rule 
proposed by the commission to meet a federal requirement was 
considered to be a major environmental rule that exceeds fed­
eral law, then each of those rules would require the full regulatory 
impact analysis (RIA) contemplated by SB 633. This conclusion 
is inconsistent with the conclusions reached by the commission 
in its cost estimate and by the Legislative Budget Board (LBB) 
in its fiscal notes. Since the legislature is presumed to under­
stand the fiscal impacts of the bills it passes, and that presump­
tion is based on information provided by state agencies and the 
LBB, the commission believes that the intent of SB 633 was only 
to require the full RIA for rules that are extraordinary in nature. 
While the adopted rules may have a broad impact, that impact 
is no greater than is necessary or appropriate to meet the re­
quirements of the FCAA, and in fact creates no additional im­
pacts since the rules do not exceed the requirement to attain and 
maintain the NAAQS. For these reasons, the adopted rules fall 
under the exception in Texas Government Code, §2001.0225(a), 
because they are required by, and do not exceed, federal law, in­
cluding the SIP. In addition, these rules do not exceed any con­
tract between the state and a federal agency. 
The commission has consistently applied this construction to its 
rules since this statute was enacted in 1997. Since that time, 
the legislature has revised the Texas Government Code, but 
left this provision substantially unamended. It is presumed that 
"when an agency interpretation is in effect at the time the legisla­
ture amends the laws without making substantial change in the 
statute, the legislature is deemed to have accepted the agency’s 
interpretation" (Central Power & Light Co. v. Sharp, 919 S.W.2d 
485, 489 (Tex. App. Austin 1995), writ denied with per curiam 
opinion respecting another issue, 960 S.W.2d 617 (Tex. 1997); 
Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. 
Austin 1990, no writ). Cf. Humble Oil & Refining Co. v. Calvert, 
414 S.W.2d 172 (Tex. 1967); Dudney v. State Farm Mut. Auto 
Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000); South-
western Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. 
Austin 2000, pet. denied); and Coastal Indust. Water Auth. v. 
Trinity Portland Cement Div., 563 S.W.2d 916 (Tex. 1978).) 
The commission’s interpretation of the RIA requirements is also 
supported by a change made to the Administrative Procedure 
Act (APA) by the legislature in 1999. In an attempt to limit the 
number of rule challenges based upon APA requirements, the 
legislature clarified that state agencies are required to meet 
these sections of the APA against the standard of "substantial 
compliance" (see Texas Government Code, §2001.035). The 
legislature specifically identified Texas Government Code, 
§2001.0225 as falling under this standard. As discussed in 
this analysis and elsewhere in this preamble, the commission 
has substantially complied with the requirements of Texas 
Government Code, §2001.0225. 
The adopted rules implement requirements of the FCAA, specif­
ically to adopt and implement SIPs to attain and maintain the 
NAAQS, including a requirement to adopt and implement per­
mit programs. The specific intent of the adopted rule revisions 
is to remove certain definitions that are duplicative, and previ­
ously adopted contingency language that would require EPA fi ­
nal rulemaking before NSR applications are evaluated accord­
ing to the one-hour classification of the area where the facility 
is located, in order to avoid conflict with the South Coast deci­
sion. These amendments were not developed solely under the 
general powers of the agency, but are authorized by specific 
sections of Texas Health and Safety Code, Chapter 382 (also 
known as the Texas Clean Air Act), and the Texas Water Code, 
which are cited in the Statutory Authority section of these rules, 
including Texas Health and Safety Code, §§382.011, 382.012, 
and 382.017. Therefore, this rulemaking action is not subject to 
the regulatory analysis provisions of Texas Government Code, 
§2001.0225(b). 
Takings Impact Assessment 
Under Texas Government Code, §2007.002(5), taking means a 
governmental action that affects private real property, in whole or 
in part or temporarily or permanently, in a manner that requires 
the governmental entity to compensate the private real property 
owner as provided by the Fifth and Fourteenth Amendments to 
the United States Constitution or §17 or §19, Article I, Texas Con­
stitution; or a governmental action that affects an owner’s private 
real property that is the subject of the governmental action, in 
whole or in part or temporarily or permanently, in a manner that 
restricts or limits the owner’s right to the property that would oth­
erwise exist in the absence of the governmental action; and is 
the producing cause of a reduction of at least 25% in the market 
value of the affected private real property, determined by com­
paring the market value of the property as if the governmental 
action is not in effect and the market value of the property deter­
mined as if the governmental action is in effect. 
The commission completed a takings impact analysis for the 
adopted rulemaking action under the Texas Government Code, 
§2007.043. The primary purpose of this rulemaking action, as 
discussed elsewhere in this preamble, is to remove certain defi ­
nitions that are duplicative, and previously adopted contingency 
language that would require EPA final rulemaking before NSR 
applications are evaluated according to the one-hour classifica­
tion of the area where the facility is located. 
The adopted rules will not create any additional burden on pri­
vate real property. The rules will not affect private real property in 
a manner that would require compensation to private real prop­
erty owners under the United States Constitution or the Texas 
Constitution. This rulemaking also will not affect private real 
property in a manner that restricts or limits an owner’s right to the 
property that would otherwise exist in the absence of the govern­
mental action. Therefore, the rulemaking will not cause a taking 
under Texas Government Code, Chapter 2007. 
Consistency with the Coastal Management Program 
The commission determined that this rulemaking action relates 
to an action or actions subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination Act 
of 1991, as amended (Texas Natural Resources Code, §§33.201 
et seq.), and commission rules in 30 TAC Chapter 281, Sub­
chapter B, concerning Consistency with the Texas Coastal Man­
agement Program. As required by §281.45(a)(3) and 31 TAC 
§505.11(b)(2), relating to Actions and Rules Subject to the CMP, 
ADOPTED RULES February 25, 2011 36 TexReg 1329 
commission rules governing air pollutant emissions must be con­
sistent with the applicable goals and policies of the CMP. The 
commission reviewed this action for consistency with the CMP 
goals and policies in accordance with the rules of the Coastal 
Coordination Council, and determined that the action is consis­
tent with the applicable CMP goals and policies. 
The CMP goal applicable to this rulemaking action is the goal 
to protect, preserve, and enhance the diversity, quality, quantity, 
functions, and values of coastal natural resource areas (31 TAC 
§501.12(l)). These amendments will indirectly benefit the  en­
vironment because reduced emissions resulting from the more 
stringent major source thresholds and emission offset require­
ments of the one-hour ozone standard ensure that there will be 
fewer adverse impacts to public health and the environment. The 
CMP policy applicable to this rulemaking action is the policy that 
commission rules comply with federal regulations in 40 CFR to 
protect and enhance air quality in the coastal areas (31 TAC 
§501.14(q)). Therefore, in accordance with 31 TAC §505.22(e), 
the commission affirms that this rulemaking action is consistent 
with CMP goals and policies. 
Effect on Sites Subject to the Federal Operating Permits Pro­
gram 
Chapter 116 is an applicable requirement of 30 TAC Chapter 
122, Federal Operating Permits Program. Owners and opera­
tors subject to the federal operating permit program must, con­
sistent with the revision process in Chapter 122, upon the effec­
tive date of the adopted rulemaking, revise their operating per­
mit to include the new Chapter 116 requirements. Additionally, 
sources subject to the adopted rules may become subject to the 
federal operating permit program. 
Public Comment 
The commission held a public hearing on September 20, 2010. 
The comment period closed on September 27, 2010. The 
commission received comments from The United States Envi­
ronmental Protection Agency (EPA), the Texas Industry Project 
(TIP), and Zephyr Environmental Corp. (ZEC). 
RESPONSE TO COMMENTS 
The EPA commented that most of TCEQ’s proposed changes 
meet federal requirements. The EPA also stated that TCEQ 
makes it clear that NNSR applies based on the attainment sta­
tus of the area where the source is located on the date of permit 
issuance rather than the date of submittal of a complete permit 
application. 
The commission appreciates the EPA’s support. 
The EPA commented that the exceptions to the requirement for 
NNSR based on nonattainment status on the date of issuance 
of the permit in §116.150(a)(1-4) must also exist on the date of 
issuance of the permit in order to apply. 
The commission agrees with this comment and is making 
changes to §116.150(a)(1) - (4) to make clear that the conditions 
on which these exceptions are based must exist on the date of 
issuance of the permit. 
The EPA also commented that the exception in 
§116.150(d)(3)(A) that allows major stationary sources with a 
potential to emit less than 100 tpy to forego NNSR if the project 
increases are offset by a ratio of 1.3 to 1 only applies in serious 
or severe ozone nonattainment areas. 
The commission agrees with this comment and is changing 
§116.150(d)(3)(A) to make clear that this exception only applies 
in a serious or severe ozone nonattainment area.  
The EPA commented that the exception in §116.150(d)(3)(B) that 
allows major stationary sources with a potential to emit greater 
than 100 tpy to substitute BACT for lowest achievable emissions 
rate is limited to serious and severe ozone nonattainment area 
and must specify the federal definition of BACT rather than the 
state BACT for minor sources. 
The commission agrees with this comment and is changing 
§116.150(d)(3)(B) to make clear that this exception only applies 
in a serious or severe ozone nonattainment area. Additionally, 
the commission is changing §116.150(d)(3)(B) to specifically 
state that the BACT equivalent required by the rule is federal 
BACT as identified in §116.160(c)(1)(A). 
TIP commented that this rulemaking was unnecessary: to en­
sure anti-backsliding for any Texas ozone nonattainment area; 
because it would be superseded by a pending EPA rulemaking; 
and because it would create an undue hardship for business. 
The commission respectfully disagrees with the comments. Due 
to EPA’s inconsistent positions on anti-backsliding requirements 
and failure to complete rulemaking to fully implement the D.C. 
Circuit’s opinion in South Coast v. EPA, as discussed earlier in 
this preamble, there has been confusion and concern regarding 
anti-backsliding requirements, as reflected in other comments 
received on this rulemaking. The rulemaking was necessary to 
remove prior adopted rule language that conflicted with then-ap­
plicable EPA guidance regarding applicability of major source 
thresholds and emission offset requirements. The commission 
constantly strives for clarity in its rules, in order for all interested 
persons to both understand and implement commission rules 
appropriately under state law. As discussed earlier in this pre­
amble, EPA has issued a final rule redesignating the BPA area 
as attainment for the 1997 eight-hour ozone standard, and dis­
cussing NSR requirements that apply in the BPA area as of Oc­
tober 20, 2010, (75 Federal Register 64675). While this final 
rule provides additional guidance regarding EPA’s opinions con­
cerning anti-backsliding requirements, this rule does not have 
general applicability, and therefore, does not resolve these is­
sues statewide, as assumed by the commenter. Additionally, as 
discussed elsewhere in this preamble, EPA specifically disap­
proved the rule language currently in effect regarding anti-back­
sliding in §116.10(18) and §116.150(d). Regarding the com­
menters concern that the rule, if adopted, would create an undue 
hardship for business, the commenter provided no information to 
support either the type or scope of hardship. No changes were 
made to the rules as a result of these comments. 
Zephyr commented that it supported the changes to 
§116.150(a)(1) - (4) and TCEQ’s efforts to obtain a one-hour 
ozone attainment designation from the EPA for El Paso County. 
The commission appreciates Zephyr’s support. 
SUBCHAPTER A. DEFINITIONS 
30 TAC §116.12 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code §5.102, 
concerning General Powers, §5.103, concerning Rules, and 
§5.105 concerning General Policy, which authorize the com­
mission to adopt rules as necessary to carry out its power and 
duties under the Texas Water Code; Texas Health and Safety 
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Code, §382.017, which provides the commission with the au­
thority to adopt rules consistent with the policy and purposes of 
the Texas Clean Air Act (TCAA); §382.011, concerning General 
Powers and Duties, which authorizes the commission to control 
the quality of the state’s air; §382.012, concerning State Air 
Control Plan, which authorizes the commission to prepare and 
develop a comprehensive plan for the proper control of the 
state’s air; and §382.051, concerning Permitting Authority of the 
Commission, which authorizes the commission to issue permits 
to construct a new facility or modify an existing facility that may 
emit air contaminants, and authority to adopt rules necessary to 
comply with changes in federal law or regulations applicable to 
permits issued under the TCAA. 
The amendment implements Texas Water Code, §5.103; and 
Texas Health and Safety Code, §§382.017, 382.012, and 
382.051. 
§116.12. Nonattainment and Prevention of Significant Deterioration 
Review Definitions. 
Unless specifically defined in the Texas Clean Air Act (TCAA) or in 
the rules of the commission, the terms used by the commission have 
the meanings commonly ascribed to them in the field of air pollution 
control. The terms in this section are applicable to permit review for 
major source construction and major source modification in nonattain­
ment areas. In addition to the terms that are defined by the TCAA, and 
in §101.1 of this title (relating to Definitions), the following words and 
terms, when used in Chapter 116, Subchapter B, Divisions 5 and 6 of 
this title (relating to Nonattainment Review Permits and Prevention of 
Significant Deterioration Review); and Chapter 116, Subchapter C, Di­
vision 1 of this title (relating to Plant-Wide Applicability Limits), have 
the following meanings, unless the context clearly indicates otherwise. 
(1) Actual emissions--Actual emissions as of a particular 
date are equal to the average rate, in tons per year, at which the unit 
actually emitted the pollutant during the 24-month period that pre­
cedes the particular date and that is representative of normal source 
operation, except that this definition shall not apply for calculating 
whether a significant emissions increase has occurred, or for establish­
ing a plant-wide applicability limit. Instead, paragraph (3) of this sec­
tion relating to baseline actual emissions shall apply for this purpose. 
The executive director shall allow the use of a different time period 
upon a determination that it is more representative of normal source 
operation. Actual emissions shall be calculated using the unit’s actual 
operating hours, production rates, and types of materials processed, 
stored, or combusted during the selected time period. The executive 
director may presume that the source-specific allowable emissions for 
the unit are equivalent to the actual emissions, e.g., when the allowable 
limit is reflective of actual emissions. For any emissions unit that has 
not begun normal operations on the particular date, actual emissions 
shall equal the potential to emit of the unit on that date. 
(2) Allowable emissions--The emissions rate of a station­
ary source, calculated using the maximum rated capacity of the source 
(unless the source is subject to federally enforceable limits that restrict 
the operating rate, or hours of operation, or both), and the most strin­
gent of the following: 
(A) the applicable standards specified in 40 Code of 
Federal Regulations Part 60 or 61; 
(B) the applicable state implementation plan emissions 
limitation including those with a future compliance date; or 
(C) the emissions rate specified as a federally enforce­
able permit condition including those with a future compliance date. 
(3) Baseline actual emissions--The rate of emissions, in 
tons per year, of a federally regulated new source review pollutant. 
(A) For any existing electric utility steam generating 
unit, baseline actual emissions means the average rate, in tons per year, 
at which the unit actually emitted the pollutant during any consecutive 
24-month period selected by the owner or operator within the five-year 
period immediately preceding when the owner or operator begins ac­
tual construction of the project. The executive director shall allow the 
use of a different time period upon a determination that it is more rep­
resentative of normal source operation. 
(B) For an existing facility (other than an electric util­
ity steam generating unit), baseline actual emissions means the average 
rate, in tons per year, at which the facility actually emitted the pollu­
tant during any consecutive 24-month period selected by the owner or 
operator within the ten-year period immediately preceding either the 
date the owner or operator begins actual construction of the project, or 
the date a complete permit application is received for a permit. The 
rate shall be adjusted downward to exclude any emissions that would 
have exceeded an emission limitation with which the major stationary 
source must currently comply with the exception of those required un­
der 40 Code of Federal Regulations Part 63, had such major stationary 
source been required to comply with such limitations during the con­
secutive 24-month period. 
(C) For a new facility, the baseline actual emissions for 
purposes of determining the emissions increase that will result from the 
initial construction and operation of such unit shall equal zero; and for 
all other purposes during the  first two years following initial operation, 
shall equal the unit’s potential to emit. 
(D) The actual average rate shall be adjusted downward 
to exclude any non-compliant emissions that occurred during the con­
secutive 24-month period. For each regulated new source review pol­
lutant, when a project involves multiple facilities, only one consecu­
tive 24-month period must be used to determine the baseline actual 
emissions for the facilities being changed. A different consecutive 24­
month period can be used for each regulated new source review pollu­
tant. The average rate shall not be based on any consecutive 24-month 
period for which there is inadequate information for determining an­
nual emissions, in tons per year, and for adjusting this amount. Base­
line emissions cannot occur prior to November 15, 1990. 
(E) The actual average emissions rate shall include 
fugitive emissions to the extent quantifiable. Until March 1, 2016, 
emissions previously demonstrated as resulting from planned mainte­
nance, startup, or shutdown activities; historically unauthorized; and 
subject to reporting under Chapter 101 of this title (relating to General 
Air Quality Rules) shall be included to the extent that they have been 
authorized. 
(4) Basic design parameters--For a process unit at a steam 
electric generating facility, the owner or operator may select as its ba­
sic design parameters either maximum hourly heat input and maximum 
hourly fuel consumption rate or maximum hourly electric output rate 
and maximum steam flow rate. When establishing fuel consumption 
specifications in terms of weight or volume, the minimum fuel quality 
based on British thermal units content shall be used for determining the 
basic design parameters for a coal-fired electric utility steam generat­
ing unit. The basic design parameters for any process unit that is not 
at a steam electric generating facility are maximum rate of fuel or heat 
input, maximum rate of material input, or maximum rate of product 
output. Combustion process units will typically use maximum rate of 
fuel input. For sources having multiple end products and raw materials, 
the owner or operator shall consider the primary product or primary raw 
material when selecting a basic design parameter. The owner or opera-
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tor may propose an alternative basic design parameter for the source’s 
process units to the executive director if the owner or operator believes 
the basic design parameter as defined in this paragraph is not appro­
priate for a specific industry or type of process unit. If the executive 
director approves of the use of an alternative basic design parameter, 
that basic design parameter shall be identified and compliance required 
in a condition in a permit that is legally enforceable. 
(A) The owner or operator shall use credible informa­
tion, such as results of historic maximum capability tests, design infor­
mation from the manufacturer, or engineering calculations, in estab­
lishing the magnitude of the basic design parameter. 
(B) If design information is not available for a process 
unit, the owner or operator shall determine the process unit’s basic de­
sign parameter(s) using the maximum value achieved by the process 
unit in the five-year period immediately preceding the planned activ­
ity. 
(C) Efficiency of a process unit is not a basic design 
parameter. 
(5) Begin actual construction--In general, initiation of 
physical on-site construction activities on an emissions unit that are 
of a permanent nature. Such activities include, but are not limited 
to, installation of building supports and foundations, laying of under­
ground pipework, and construction of permanent storage structures. 
With respect to a change in method of operation, this term refers to 
those on-site activities other than preparatory activities that mark the 
initiation of the change. 
(6) Building, structure, facility, or installation--All of the 
pollutant-emitting activities that belong to the same industrial group­
ing, are located in one or more contiguous or adjacent properties, and 
are under the control of the same person (or persons under common 
control). Pollutant-emitting activities are considered to be part of the 
same industrial grouping if they belong to the same "major group" (i.e., 
that have the same two-digit code) as described in the Standard Indus­
trial Classification Manual, 1972, as amended by the 1977 supplement. 
(7) Clean coal technology--Any technology, including 
technologies applied at the precombustion, combustion, or post-com­
bustion stage, at a new or existing facility that will achieve significant 
reductions in air emissions of sulfur dioxide or oxides of nitrogen 
associated with the utilization of coal in the generation of electricity, 
or process steam that was not in widespread use as of November 15, 
1990. 
(8) Clean coal technology demonstration project--A 
project using funds appropriated under the heading "Department of 
Energy-Clean Coal Technology," up to a total amount of $2.5 billion 
for commercial demonstration of clean coal technology, or similar 
projects funded through appropriations for the United States Environ­
mental Protection Agency. The federal contribution for a qualifying 
project shall be at least 20% of the total cost of the demonstration 
project. 
(9) Commence--As applied to construction of a major sta­
tionary source or major modification, means that the owner or operator 
has all necessary preconstruction approvals or permits and either has: 
(A) begun, or caused to begin, a continuous program 
of actual on-site construction of the source, to be completed within a 
reasonable time; or 
(B) entered into binding agreements or contractual obli­
gations, which cannot be canceled or modified without substantial loss 
to the owner or operator, to undertake a program of actual construction 
of the source to be completed within a reasonable time. 
(10) Construction--Any physical change or change in the 
method of operation (including fabrication, erection, installation, de­
molition, or modification of an emissions unit) that would result in a 
change in actual emissions. 
(11) Contemporaneous period--For major sources the pe­
riod between: 
(A) the date that the increase from the particular change 
occurs; and 
(B) 60 months prior to the date that construction on the 
particular change commences. 
(12) De minimis threshold test (netting)--A method of de­
termining if a proposed emission increase will trigger nonattainment 
or prevention of significant deterioration review. The summation of 
the proposed project emission increase in tons per year with all other 
creditable source emission increases and decreases during the contem­
poraneous period is compared to the significant level for that pollutant. 
If the significant level is exceeded, then prevention of significant dete­
rioration and/or nonattainment review is required. 
(13) Electric utility steam generating unit--Any steam elec­
tric generating unit that is constructed for the purpose of supplying 
more than one-third of its potential electric output capacity and more 
than 25 megawatts electrical output to any utility power distribution 
system for sale. Any steam supplied to a steam distribution system for 
the purpose of providing steam to a steam-electric generator that would 
produce electrical energy for sale is included in determining the elec­
trical energy output capacity of the affected facility. 
(14) Federally regulated new source review pollutant--As 
defined in subparagraphs (A) - (D) of this paragraph: 
(A) any pollutant for which a national ambient air qual­
ity standard has been promulgated and any constituents or precursors 
for such pollutants identified by the United States Environmental Pro­
tection Agency; 
(B) any pollutant that is subject to any standard promul­
gated under Federal Clean Air Act (FCAA), §111; 
(C) any Class I or II substance subject to a standard pro­
mulgated under or established by FCAA, Title VI; or 
(D) any pollutant that otherwise is subject to regulation 
under the FCAA; except that any or all hazardous air pollutants either 
listed in FCAA, §112 or added to the list under FCAA, §112(b)(2), 
which have not been delisted under FCAA, §112(b)(3), are not regu­
lated new source review pollutants unless the listed hazardous air pollu­
tant is also regulated as a constituent or precursor of a general pollutant 
listed under FCAA, §108. 
(15) Lowest achievable emission rate--For any emitting fa­
cility, that rate of emissions of a contaminant that does not exceed the 
amount allowable under applicable new source performance standards 
promulgated by the United States Environmental Protection Agency 
under 42 United States Code, §7411, and that reflects the following: 
(A) the most stringent emission limitation that is con­
tained in the rules and regulations of any approved state implementa­
tion plan for  a specific class or category of facility, unless the owner or 
operator of the proposed facility demonstrates that such limitations are 
not achievable; or 
(B) the most stringent emission limitation that is 
achieved in practice by a specific class or category of facilities, 
whichever is more stringent. 
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(16) Major facility--Any facility that emits or has the po­
tential to emit 100 tons per year or more of the plant-wide applicability 
limit (PAL) pollutant in an attainment area; or any facility that emits or 
has the potential to emit the PAL pollutant in an amount that is equal 
to or greater than the major source threshold for the PAL pollutant in 
Table I of this section for nonattainment areas.  
(17) Major stationary source--Any stationary source that 
emits, or has the potential to emit, a threshold quantity of emissions 
or more of any air contaminant (including volatile organic compounds 
(VOCs) for which a national ambient air quality standard has been is­
sued. The major source thresholds are identified in Table I of this sec­
tion for nonattainment pollutants and the major source thresholds for 
prevention of significant deterioration pollutants are identified in 40 
Code of Federal Regulations (CFR) §51.166(b)(1). A source that emits, 
or has the potential to emit a federally regulated new source review pol­
lutant at levels greater than those identified in 40 CFR §51.166(b)(1) 
is considered major for all prevention of significant deterioration pol­
lutants. A major stationary source that is major for VOCs or nitrogen 
oxides is considered to be major for ozone. The fugitive emissions of 
a stationary source shall not be included in determining for any of the 
purposes of this definition whether it is a major stationary source, un­
less the source belongs to one of the categories of stationary sources 
listed in 40 CFR §51.165(a)(1)(iv)(C). 
(18) Major modification--As follows. 
(A) Any physical change in, or change in the method of 
operation of a major stationary source that causes a significant project 
emissions increase and a significant net emissions increase for any fed­
erally regulated new source review pollutant. At a stationary source 
that is not major prior to the increase, the increase by itself must equal 
or exceed that specified for a major source. At an existing major sta­
tionary source, the increase must equal or exceed that specified for a 
major modification to be significant. The major source and significant 
thresholds are provided in Table I of this section for nonattainment pol­
lutants. The major source and significant thresholds for prevention of 
significant deterioration pollutants are identified in 40 Code of Federal 
Regulations §51.166(b)(1) and (23), respectively. 
Figure: 30 TAC §116.12(18)(A) 
(B) A physical change or change in the method of op­
eration shall not include: 
(i) routine maintenance, repair, and replacement; 
(ii) use of an alternative fuel or raw material by rea­
son of an order under the Energy Supply and Environmental Coordina­
tion Act of 1974, §2(a) and (b) (or any superseding legislation) or by 
reason of a natural gas curtailment plan under the Federal Power Act; 
(iii) use of  an  alternative fuel by reason of an order  
or rule of 42 United States Code, §7425; 
(iv) use of an alternative fuel at a steam generating 
unit to the extent that the fuel is generated from municipal solid waste; 
(v) use of an alternative fuel or raw material by a 
stationary source that the source was capable of accommodating before 
December 21, 1976 (unless such change would be prohibited under any 
federally enforceable permit condition established after December 21, 
1976) or the source is approved to use under any permit issued under 
regulations approved under this chapter; 
(vi) an increase in the hours of operation or in the 
production rate (unless the change is prohibited under any federally 
enforceable permit condition that was established after December 21, 
1976); 
(vii) any change in ownership at a stationary source; 
(viii) any change in emissions of a pollutant at a site 
that occurs under an existing plant-wide applicability limit; 
(ix) the installation, operation, cessation, or removal 
of a temporary clean coal technology demonstration project, provided 
that the project complies with the state implementation plan and other 
requirements necessary to attain and maintain the national ambient air 
quality standard during the project and after it is terminated; 
(x) for prevention of significant deterioration review 
only, the installation or operation of a permanent clean coal technology 
demonstration project that constitutes re-powering, provided that the 
project does not result in an increase in the potential to emit of any 
regulated pollutant emitted by the unit. This exemption shall apply on 
a pollutant-by-pollutant basis; or 
(xi) for prevention of significant deterioration re­
view only, the reactivation of a clean coal-fired electric utility steam 
generating unit. 
(19) Necessary preconstruction approvals or per-
mits--Those permits or approvals required under federal air quality 
control laws and regulations and those air quality control laws and 
regulations that are part of the applicable state implementation plan. 
(20) Net emissions increase--The amount by which the 
sum of the following exceeds zero: the project emissions increase plus 
any sourcewide creditable contemporaneous emission increases, mi­
nus any sourcewide creditable contemporaneous emission decreases. 
Baseline actual emissions shall be used to determine emissions in­
creases and decreases. 
(A) An increase or decrease in emissions is creditable 
only if the following conditions are met: 
(i) it occurs during the contemporaneous period; 
(ii) the executive director has not relied on it in issu­
ing a federal new source review permit for the source and that permit 
is in effect when the increase in emissions from the particular change 
occurs; and 
(iii) in the case of prevention of significant deterio­
ration review only, an increase or decrease in emissions of sulfur diox­
ide, particulate matter, or nitrogen oxides that occurs before the appli­
cable minor source baseline date is creditable only if it is required to be 
considered in calculating the amount of maximum allowable increases 
remaining available. 
(B) An increase in emissions is creditable if it is the re­
sult of a physical change in, or change in the method of operation of a 
stationary source only to the extent that the new level of emissions ex­
ceeds the baseline actual emission rate. Emission increases at facilities 
under a plant-wide applicability limit are not creditable. 
(C) A decrease in emissions is creditable only to the ex­
tent that all of the following conditions are met: 
(i) the baseline actual emission rate exceeds the new 
level of emissions; 
(ii) it is federally enforceable at and after the time 
that actual construction on the particular change begins; 
(iii) the executive director has not relied on it in issu­
ing a prevention of significant deterioration or a nonattainment permit; 
(iv) the decrease has approximately the same quali­
tative significance for public health and welfare as that attributed to the 
increase from the particular change; and 
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(v) in the case of nonattainment applicability analy­
sis only, the state has not relied on the decrease to demonstrate attain­
ment or reasonable further progress. 
(D) An increase that results from a physical change at a 
source occurs when the emissions unit on which construction occurred 
becomes operational and begins to emit a particular pollutant. Any 
replacement unit that requires shakedown becomes operational only 
after a reasonable shakedown period, not to exceed 180 days. 
(21) Offset ratio--For the purpose of satisfying the 
emissions offset reduction requirements of 42 United States Code, 
§7503(a)(1)(A), the emissions offset ratio is the ratio of total actual 
reductions of emissions to total emissions increases of such pollutants. 
The minimum offset ratios are included in Table I of this section under 
the definition of major modification. In order for a reduction to qualify 
as an offset, it must be certified as an emission credit under Chapter 
101, Subchapter H, Division 1 or 4 of this title (relating to Emission 
Credit Banking and Trading; or Discrete Emission Credit Banking and 
Trading), except as provided for in §116.170(b) of this title (relating to 
Applicability of Emission Reductions as Offsets). The reduction must 
not have been relied on in the issuance of a previous nonattainment or 
prevention of significant deterioration permit. 
(22) Plant-wide applicability limit--An emission limitation 
expressed, in tons per year, for a pollutant at a major stationary source, 
that is enforceable and established in a plant-wide applicability limit 
permit under §116.186 of this title (relating to General and Special Con­
ditions). 
(23) Plant-wide applicability limit effective date--The date 
of issuance of the plant-wide applicability limit permit. The plant-wide 
applicability limit effective date for a plant-wide applicability limit es­
tablished in an existing  flexible permit is the date that the flexible permit 
was issued. 
(24) Plant-wide applicability limit major modifica­
tion--Any physical change in, or change in the method of operation 
of the plant-wide applicability limit source that causes it to emit the 
plant-wide applicability limit pollutant at a level equal to or greater 
than the plant-wide applicability limit. 
(25) Plant-wide applicability limit permit--The new source 
review permit that establishes the plant-wide applicability limit. 
(26) Plant-wide applicability limit pollutant--The pollutant 
for which a plant-wide applicability limit is established at a major sta­
tionary source. 
(27) Potential to emit--The maximum capacity of a station­
ary source to emit a pollutant under its physical and operational design. 
Any physical or enforceable operational limitation on the capacity of 
the stationary source to emit a pollutant, including air pollution con­
trol equipment and restrictions on hours of operation or on the type or 
amount of material combusted, stored, or processed, may be treated as 
part of its design only if the limitation or the effect it would have on 
emissions is federally enforceable. Secondary emissions, as defined 
in 40 Code of Federal Regulations §51.165(a)(1)(viii), do not count in 
determining the potential to emit for a stationary source. 
(28) Project net--The sum of the following: the project 
emissions increase, minus any sourcewide creditable emission de­
creases proposed at the source between the date of application for 
the modification and the date the resultant modification begins emit­
ting. Baseline actual emissions shall be used to determine emissions 
increases and decreases. Increases and decreases must meet the cred­
itability criteria listed under the definition of net emissions increase in 
this section. 
(29) Projected actual emissions--The maximum annual 
rate, in tons per year, at which an existing facility is projected to 
emit a federally regulated new source review pollutant in any rolling 
12-month period during the five years following the date the facility 
resumes regular operation after the project, or in any one of the ten 
years following that date, if the project involves increasing the facil­
ity’s design capacity or its potential to emit that federally regulated 
new source review pollutant. In determining the projected actual 
emissions, the owner or operator of the major stationary source shall 
include unauthorized emissions from planned maintenance, startup, or 
shutdown activities, which were historically unauthorized and subject 
to reporting under Chapter 101 of this title, to the extent they have 
been authorized, or are being authorized; and fugitive emissions to 
the extent quantifiable; and shall consider all relevant information, 
including, but not limited to, historical operational data, the company’s 
own representations, the company’s expected business activity and 
the company’s highest projections of business activity, the company’s 
filings with the state or federal regulatory authorities, and compliance 
plans under the approved state implementation plan. 
(30) Project emissions increase--The sum of emissions in­
creases for each modified or affected facility determined using the fol­
lowing methods: 
(A) for existing facilities, the difference between the 
projected actual emissions and the baseline actual emissions. In cal­
culating any increase in emissions that results from the project, that 
portion of the facility’s emissions following the project that the facil­
ity could have accommodated during the consecutive 24-month period 
used to establish the baseline actual emissions and that are also unre­
lated to the particular project, including any increased utilization due 
to product demand growth may be excluded from the project emission 
increase. The potential to emit from the facility following completion 
of the project may be used in lieu of the projected actual emission rate; 
and 
(B) for new facilities, the difference between the poten­
tial to emit from the facility following completion of the project and 
the baseline actual emissions. 
(31) Replacement facility--A facility that satisfies the fol­
lowing criteria: 
(A) the facility is a reconstructed unit within the mean­
ing of 40 Code of Federal Regulations §60.15(b)(1), or the facility re­
places an existing facility;  
(B) the facility is identical to or functionally equivalent 
to the replaced facility; 
(C) the replacement does not alter the basic design pa­
rameters of the process unit; 
(D) the replaced facility is permanently removed from 
the major stationary source, otherwise permanently disabled, or per­
manently barred from operation by a permit that is enforceable. If the 
replaced facility is brought back into operation, it shall constitute a 
new facility. No creditable emission reductions shall be generated from 
shutting down the existing facility that is replaced. A replacement fa­
cility is considered an existing facility for the purpose of determining 
federal new source review applicability. 
(32) Secondary emissions--Emissions that would occur as 
a result of the construction or operation of a major stationary source 
or major modification, but do not come from the source or modifica­
tion itself. Secondary emissions must be specific, well-defined, quan­
tifiable, and impact the same general area as the stationary source or 
modification that causes the secondary emissions. Secondary emis­
sions include emissions from any off-site support facility that would 
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not be constructed or increase its emissions, except as a result of the 
construction or operation of the major stationary source or major mod­
ification. Secondary emissions do not include any emissions that come 
directly from a mobile source such as emissions from the tail pipe of a 
motor vehicle, from a train, or from a vessel. 
(33) Significant facility--A facility that emits or has the po­
tential to emit a plant-wide applicability limit (PAL) pollutant in an 
amount that is equal to or greater than the significant level for that PAL 
pollutant. 
(34) Small facility--A facility that emits or has the potential 
to emit the plant-wide applicability limit (PAL) pollutant in an amount 
less than the significant level for that PAL pollutant. 
(35) Stationary source--Any building, structure, facility, or 
installation that emits or may emit any air pollutant subject to regulation 
under 42 United States Code, §§7401 et seq. 
(36) Temporary clean coal technology demonstration 
project--A clean coal technology demonstration project that is oper­
ated for a period of five years or less, and that complies with the state 
implementation plan and other requirements necessary to attain and 
maintain the national ambient air quality standards during the project 
and after it is terminated. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100545 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 3, 2011 
Proposal publication date: August 27, 2010 
For further information, please call: (512) 239-0177 
♦ ♦ ♦ 
SUBCHAPTER B. NEW SOURCE REVIEW 
PERMITS 
DIVISION 5. NONATTAINMENT REVIEW 
PERMITS 
30 TAC §116.150 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code, §5.102, 
concerning General Powers, §5.103, concerning Rules, and 
§5.105 concerning General Policy, which authorize the com­
mission to adopt rules as necessary to carry out its power and 
duties under the Texas Water Code; Texas Health and Safety 
Code, §382.017, which provides the commission with the au­
thority to adopt rules consistent with the policy and purposes of 
the Texas Clean Air Act (TCAA); §382.011, concerning General 
Powers and Duties, which authorizes the commission to control 
the quality of the state’s air; §382.012, concerning State Air 
Control Plan, which authorizes the commission to prepare and 
develop a comprehensive plan for the proper control of the 
state’s air; and §382.051, concerning Permitting Authority of the 
Commission, which authorizes the commission to issue permits 
to construct a new facility or modify an existing facility that may 
emit air contaminants, and authority to adopt rules necessary to 
comply with changes in federal law or regulations applicable to 
permits issued under the TCAA. 
The adopted amendment implements Texas Water Code, 
§5.103; and Texas Health and Safety Code, §§382.017, 
382.012, and 382.051. 
§116.150. New Major Source or Major Modification in Ozone Nonat­
tainment Areas. 
(a) This section applies to all new source review authorizations 
for new construction or modification of facilities that will be located in 
any area designated as nonattainment for ozone under 42 United States 
Code (USC), §§7407 et seq. as of the date of issuance of the permit, 
unless the following apply on the date of issuance of the permit: 
(1) the United States Environmental Protection Agency 
(EPA) has made a finding of attainment; 
(2) the EPA has approved the removal of nonattainment 
New Source Review requirements from the area; 
(3) the EPA has determined that Prevention of Significant 
Deterioration requirements apply in the area; or 
(4) the EPA determines that nonattainment NSR is no 
longer required for purposes of antibacksliding. 
(b) The owner or operator of a proposed new major stationary 
source, as defined in §116.12 of this title (relating to Nonattainment and 
Prevention of Significant Deterioration Review Definitions) of volatile 
organic compound (VOC) emissions or nitrogen oxides (NOX) emis­
sions, or the owner or operator of an existing stationary source of VOC 
or NOX emissions that will undergo a major modification, as defined 
in §116.12 of this title with respect to VOC or NOX, shall meet the re­
quirements of subsection (d)(1) - (4) of this section, except as provided 
in subsection (e) of this section. Table I, located in the definition of 
major modification in §116.12 of this title, specifies the various clas­
sifications of nonattainment along with the associated emission levels 
that designate a major stationary source and significant level for those 
classifications. 
(c) Except as noted in subsection (e) of this section regarding 
NOX, the de minimis threshold test (netting) is required for all modifi ­
cations to existing major sources of VOC or NOX, unless at least one 
of the following conditions are met: 
(1) the proposed emissions increases associated with a 
project, without regard to decreases, is less than five tons per year (tpy) 
of the individual nonattainment pollutant in areas classified under 
Federal Clean Air Act (FCAA), Title I, Part D, Subpart 2 (42 USC, 
§7511) classified as Serious or Severe; 
(2) the proposed emissions increases associated with a 
project, without regard to decreases, is less than 40 tpy of the indi­
vidual nonattainment pollutant in areas classified under FCAA, Title 
I, Part D, Subpart 1 (42 USC, §7502) and for those under FCAA, 
Title I, Part D, Subpart 2 (42 USC, §7511) classified as Marginal or 
Moderate; or 
(3) the project emissions increases are less than the signif­
icant level stated in Table I located in the definition of major modi­
fication in §116.12 of this title and when coupled with project actual 
emissions decreases for the same pollutant, summed as the project net, 
are less than or equal to zero tpy. 
(d) In applying the de minimis threshold test, if the net emis­
sions increases are greater than the significant levels stated in Table I 
located in the definition of major modification in §116.12 of this title, 
the following requirements apply. 
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♦ ♦ ♦ (1) The proposed facility shall comply with the lowest 
achievable emission rate (LAER) as defined in §116.12 of this title 
for the nonattainment pollutants for which the facility is a new major 
source or major modification except as provided in paragraph (3)(B) 
of this subsection and except for existing major stationary sources that 
have a potential to emit (PTE) of less than 100 tpy of the applicable 
nonattainment pollutant. For these sources, best available control 
technology (BACT) can be substituted for LAER. LAER shall other­
wise  be  applied to each new  facility  and to each existing  facility  at  
which the net emissions increase will occur as a result of a physical 
change or change in method of operation of the unit. 
(2) All major stationary sources owned or operated by the 
applicant (or by any person controlling, controlled by, or under com­
mon control with the applicant) in the state must be in compliance or 
on a schedule for compliance with all applicable state and federal emis­
sion limitations and standards. 
(3) At the time the new or modified facility or facilities 
commence operation, the emissions increases from the new or mod­
ified facility or facilities must be offset. The proposed facility shall 
use the offset ratio for the appropriate nonattainment classification as 
defined in §116.12 of this title and shown in Table I located in the def­
inition of major modification in §116.12 of this title. Internal offsets 
that are generated at the source and that otherwise meet all creditabil­
ity criteria can be applied as follows. 
(A) Major stationary sources located in a serious or se­
vere ozone nonattainment area with a PTE of less than 100 tpy of an 
applicable nonattainment pollutant are not required to undergo nonat­
tainment new source review under this section, if the project increases 
are offset with internal offsets at a ratio of at least 1.3 to 1. 
(B) Major stationary sources located in a serious or se­
vere ozone nonattainment area with a PTE of greater than or equal to 
100 tpy of an applicable nonattainment pollutant can substitute federal 
BACT (as identified in §116.160(c)(1)(A) of this title (relating to Pre­
vention of Significant Deterioration Requirements) for LAER, if the 
project increases are offset with internal offsets at a ratio of at least 1.3 
to 1. Internal offsets used in this manner can also be applied to satisfy 
the offset requirement. 
(4) In accordance with the FCAA, the permit application 
must contain an analysis of alternative sites, sizes, production pro­
cesses, and control techniques for the proposed source. The analysis 
must demonstrate that the benefits of the proposed location and source 
configuration significantly outweigh the environmental and social costs 
of that location. 
(e) For sources located in the El Paso ozone nonattainment 
area as defined in 40 Code of Federal Regulations, Part 81, the require­
ments of this section do not apply to NOX emissions. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 11, 
2011. 
TRD-201100546 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 3, 2011 
Proposal publication date: August 27, 2010 
For further information, please call: (512) 239-0177 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 
PART 1. GENERAL LAND OFFICE 
CHAPTER 7. SURVEYING 
31 TAC §§7.1 - 7.4, 7.6, 7.7 
The General Land Office (GLO) adopts the repeal of certain sec­
tions in Title 31, Part 1, Chapter 7 of the Texas Administrative 
Code. The sections repealed are §7.1, relating to Forms, §7.2, 
relating to Coastal Lands, §7.3, relating to Deeds of Acquittance, 
§7.4, relating to Corrected Patents, §7.6, relating to Surveyor’s 
Maps or Plats, and §7.7, relating to Surveyor’s Reports, General. 
These sections are repealed without changes to the proposal as 
published in the December 10, 2010, issue of the Texas Regis-
ter (35 TexReg 10904) and will not be republished. The repeal 
results from the quadrennial review of Chapter 7, required by 
Texas Government Code §2001.039. 
BACKGROUND AND ANALYSIS OF REPEALED SECTIONS 
Following the publication of its Notice of Intent to Review in the 
June 25, 2010, issue of the Texas Register (35 TexReg 5583), 
the GLO reviewed all rules in Chapter 7 and determined that 
some of these rules should be modified. In order to accom­
plish the modification of these rules, the GLO determined that 
the rules to be modified should be repealed and, immediately 
thereafter, replacement rules should be adopted in their place. 
Therefore, concurrently with this repeal of §§7.1 - 7.4, 7.6, and 
7.7, the GLO is adopting new §§7.1 - 7.4, 7.6, and 7.7 that will 
replace the repealed sections. The sections to be adopted have 
been modified to make the rules more clear and comprehensi­
ble to the  public  and to the GLO. Additionally, the sections to be 
adopted have been modified to more accurately reflect the cur­
rent practices and policies of the GLO. 
REASONED JUSTIFICATION FOR REPEAL 
The public will benefit from the repeal of these sections because 
the adoption of the new rules to replace the repealed sections 
will streamline the various processes related to surveying public 
lands and provide the public with a clearer understanding of the 
policies and procedures of the GLO related thereto. 
ENVIRONMENTAL REGULATORY ANALYSIS 
The GLO evaluated the repeal of these sections in light of the 
regulatory analysis requirements of Texas Government Code 
§2001.0225 and determined that the action is not subject to 
§2001.0225 because it does not exceed express requirements 
of state law and does not meet the definition of a "major envi­
ronmental rule" as defined in that statute. "Major environmental 
rule" means  a rule of which the specific intent is to protect the 
environment or reduce risks to human health from environ­
mental exposure and that may adversely affect the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment, or public health and safety of the state or a sector 
of the state. The repeal of these sections is not anticipated to 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or 
the public health and safety of the state or a sector of the state. 
PUBLIC COMMENT REQUEST 
No comments were received on the repealed sections. 
36 TexReg 1336 February 25, 2011 Texas Register 
♦ ♦ ♦ 
STATUTORY AUTHORITY 
The repeal of these sections is made pursuant to Texas Natu­
ral Resources Code §31.051(3), which authorizes the Commis­
sioner of the GLO to make and enforce suitable rules consistent 
with the law. 
STATUTORY SECTIONS AFFECTED 
Texas Natural Resources Code Chapter 21, relating to Surveys 
and Surveyors; and Texas Natural Resources Code Chapter 33, 
relating to the Management of Coastal Public Land; and Texas 
Natural Resources Code Chapter 51, relating to Land, Timber, 
and Surface Resources are affected by the repeal of these sec­
tions. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100585 
Trace Finley 
Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Effective date: March 6, 2011 
Proposal publication date: December 10, 2010 
For further information, please call: (512) 475-1859 
31 TAC §§7.1 - 7.4, 7.6, 7.7 
The General Land Office (GLO) adopts new sections as part of 
Title 31, Part 1, Chapter 7 of the Texas Administrative Code. The 
new sections adopted are §7.1, relating to Forms, §7.2, relating 
to Coastal Lands, §7.3, relating to Deeds of Acquittance, §7.4, 
relating to Corrected Patents, §7.6, relating to Surveyor’s Plats, 
and §7.7, relating to Surveyor’s Reports, General. These sec­
tions are adopted without changes as published in the December 
10, 2010, issue of the Texas Register (35 TexReg 10905). The 
adoption of these rules results from the quadrennial review of 
Chapter 7, required by Texas Government Code §2001.039. 
BACKGROUND AND SECTION-BY-SECTION ANALYSIS 
Following the publication of a Notice of Intent to Review in the 
June 25, 2010, issue of the Texas Register (35 TexReg 5583), 
the GLO reviewed all rules in Chapter 7 and determined that 
some of these rules should be modified. In order to accom­
plish the modification of these rules, the GLO determined that the 
rules to be modified should be repealed and, immediately there­
after, replacement rules should be adopted in their place. There­
fore, concurrently with the repeal of §§7.1 - 7.4, 7.6, and 7.7, the 
GLO is adopting new §§7.1 - 7.4, 7.6, and 7.7 that will replace 
the repealed sections. The new sections have been modified to 
make the rules more clear and comprehensible to the public and 
to the GLO. Additionally, the new sections have been modified to 
more accurately reflect the current practices and policies of the 
GLO. 
Adopted §7.1 (relating to Forms) requires the GLO to provide 
surveyors with the correct forms for field notes and corrected 
field notes. 
Adopted §7.2 (relating to Coastal Lands) defines the various 
terms used in the  rule; describes the GLO’s requirements for 
performing a coastal boundary survey and preparing field notes 
and survey plat of a coastal boundary survey; and describes the 
GLO’s requirements for performing a coastal boundary survey 
relating to an erosion response activity and preparing field notes 
and survey plat of a coastal boundary survey relating to an ero­
sion response activity. 
Adopted §7.3 (relating to Deeds of Acquittance) describes the 
GLO’s requirements for performing a survey and preparing field 
notes, plats, and surveyor’s reports of a survey related to the 
issuance of a deed of acquittance. 
Adopted §7.4 (relating to Corrected Patents) describes the 
GLO’s requirements for performing a survey and preparing 
corrected field notes, plats, and surveyor’s reports of a survey 
related to the issuance of a corrected patent. 
Adopted §7.6 (relating to Surveyor’s Plats) describes the GLO’s 
requirements for a surveyor’s plat to be submitted to the GLO 
in connection with vacancy filings or applications to purchase 
excess acreage. 
Adopted §7.7 (relating to Surveyor’s Reports, General) de­
scribes the GLO’s requirements for the preparation of surveyor’s 
reports to be submitted to the GLO. 
REASONED JUSTIFICATION FOR ADOPTION 
The public will benefit from the adoption of these rules because it 
will streamline the various processes related to surveying public 
lands, and provide the public with a clearer understanding of the 
policies and procedures of the GLO related thereto. 
ENVIRONMENTAL REGULATORY ANALYSIS 
The GLO evaluated the adoption of these rules in light of the 
regulatory analysis requirements of Texas Government Code 
§2001.0225 and determined that the action is not subject to 
§2001.0225 because it does not exceed express requirements 
of state law and does not meet the definition of a "major envi­
ronmental rule" as defined in that statute. "Major environmental 
rule" means a rule of which the specific intent is to protect the 
environment or reduce risks to human health from environ­
mental exposure and that may adversely affect the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment, or public health and safety of the state or a sector 
of the state. The adoption of these rules is not anticipated to 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or 
the public health and safety of the state or a sector of the state. 
PUBLIC COMMENT REQUEST 
No comments were received on the adopted sections. 
STATUTORY AUTHORITY 
The adoption of these rules is made pursuant to Texas Natu­
ral Resources Code §31.051(3), which authorizes the Commis­
sioner of the GLO to make and enforce suitable rules consistent 
with the law. 
STATUTORY SECTIONS AFFECTED 
The adoption of these rules affects Texas Natural Resources 
Code Chapter 21, relating to Surveys and Surveyors; and 
Texas Natural Resources Code Chapter 33, relating to the 
Management of Coastal Public Land; and Texas Natural Re­
sources Code Chapter 51, relating to Land, Timber, and Surface 
Resources. 
ADOPTED RULES February 25, 2011 36 TexReg 1337 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100586 
Trace Finley 
Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Effective date: March 6, 2011 
Proposal publication date: December 10, 2010 
For further information, please call: (512) 475-1859 
TITLE 34. PUBLIC FINANCE 
PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 
CHAPTER 9. PROPERTY TAX ADMINISTRA­
TION 
SUBCHAPTER H. TAX RECORD 
REQUIREMENTS 
34 TAC §9.3031 
The Comptroller of Public Accounts adopts an amendment to 
§9.3031, concerning rendition forms, without changes to the pro­
posed text as published in the December 31, 2010, issue of 
the Texas Register (35 TexReg 11819). This section is being 
amended to change the title of the General Real Estate Rendi­
tion of Taxable Property Form and to increase administrative ef­
ficiency by providing for comptroller revision of applicable forms. 
No comments were received regarding adoption of the amend­
ment. 
This amendment is adopted pursuant to Tax Code, §22.24. 
This amendment implements Tax Code, §22.24. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 9, 
2011. 
TRD-201100525 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Effective date: March 1, 2011 
Proposal publication date: December 31, 2010 
For further information, please call: (512) 936-6472 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
PART 6. TEXAS DEPARTMENT OF 
CRIMINAL JUSTICE 
CHAPTER 153. INTERNAL INQUIRIES 
SUBCHAPTER A. INVESTIGATIONS OF 
ABUSE, NEGLECT, OR EXPLOITATION IN 
A FACILITY OPERATED BY THE TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE 
37 TAC §§153.1 - 153.7 
The Texas Board of Criminal Justice adopts the repeal of 
§§153.1 - 153.7, concerning Investigations of Abuse, Neglect, 
or Exploitation in a Facility Operated by the Texas Department 
of Criminal Justice (TDCJ), without changes to the proposal as 
published in the October 29, 2010, issue of the Texas Register 
(35 TexReg 9672). 
The purpose of the repeal is to eliminate a duplicative process for 
the investigation of allegations of abuse, neglect, or exploitation 
of an elderly or disabled offender in a facility operated by the 
TDCJ. 
No comments were received. 
The repeal is adopted under Texas Human Resources Code 
§48.301. 
Cross Reference to Statutes: Texas Government Code 
§492.013. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on February 14, 
2011. 
TRD-201100578 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Effective date:  March 6,  2011  
Proposal publication date: October 29, 2010 
For further information, please call: (936) 437-6003 
SUBCHAPTER B. PRIVATE REAL PROPERTY 
RIGHTS PRESERVATION 
37 TAC §153.20 
The Texas Board of Criminal Justice adopts the repeal of 
§153.20, concerning Private Real Property Rights Affected 
by Governmental Action, without changes to the proposal as 
published in the October 29, 2010, issue of the Texas Register 
(35 TexReg 9672). 
The purpose of the repeal is to eliminate an unnecessary rule. 
The rule is unnecessary because the Private Real Property 
Preservation Act sets forth a procedure a governmental entity 
must follow to take real property that is privately owned and 
requires the Office of the Attorney General to publish guidelines 
that must be followed in the event of such taking. 
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♦ ♦ ♦ 
♦ ♦ ♦ 
No comments were received. 
The repeal is adopted under Texas Government Code 
§§2007.001 - 2007.045. 
Cross Reference to Statutes: Texas Government Code 
§492.013. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100581 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Effective date: March 6, 2011 
Proposal publication date: October 29, 2010 
For further information, please call: (936) 437-6003 
CHAPTER 156. INVESTIGATIONS 
37 TAC §156.1 
The Texas Board of Criminal Justice adopts new §156.1, con­
cerning Investigations of Allegations of Abuse, Neglect, or Ex­
ploitation of an Elderly or Disabled Offender, without changes to 
the proposed text as published in the October 29, 2010, issue of 
the Texas Register (35 TexReg 9673). 
The purpose of the new rule is to clarify the process for the in­
vestigation of allegations of abuse, neglect, or exploitation of an 
elderly or disabled offender received from the Texas Department 
of Family and Protective Services. 
No comments were received. 
The new rule is adopted under Texas Human Resources Code 
§48.301. 
Cross Reference to Statutes: Texas Government Code 
§492.013. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 14, 
2011. 
TRD-201100575 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Effective date: March 6, 2011 
Proposal publication date: October 29, 2010 
For further information, please call: (936) 437-6003 
ADOPTED RULES February 25, 2011 36 TexReg 1339 
Texas Department of Insurance 
Final Action on Rules  
ADOPTION OF REVISED WORKERS’ COMPENSATION CLAS­
SIFICATION RELATIVITIES AND AMENDMENTS TO THE 
TEXAS BASIC MANUAL OF RULES, CLASSIFICATIONS AND 
EXPERIENCE RATING PLAN FOR WORKERS’ COMPENSA­
TION AND EMPLOYERS’ LIABILITY INSURANCE UPDATING 
THE EXPECTED LOSS RATES AND DISCOUNT RATIOS TABLE 
The Commissioner of Insurance (Commissioner) adopts the items pro­
posed by the staff of the Texas Department of Insurance (Department) 
in a petition (Reference No. W-0910-09-I) filed with the  Office of the 
Chief Clerk of the Department on September 30, 2010 and as revised 
in this Order. Notice of the proposal was published in the October 15, 
2010, issue of the Texas Register (35 TexReg 9375). The items were 
considered at a public hearing held under Docket No. 2720 on Novem­
ber 10, 2010, at 9:30 a.m., in Room 100 of the William P. Hobby Build­
ing, 333 Guadalupe Street, Austin, Texas. No comments were received 
on the proposal. 
However, evidence was presented at a separate public hearing to re­
view rates to be charged for workers’ compensation insurance written 
in the state of Texas, held under Docket No. 2724 on November 10, 
2010, at 9:30 a.m., in Room 100 of the William P. Hobby Building, 333 
Guadalupe Street, Austin, Texas. Testimony indicated that loss expe­
rience has continued to improve. The Department has determined that 
a reduction in the proposed Texas workers’ compensation classifica­
tion relativities (classification relativities) as proposed in the petition 
is appropriate. The amendments to the Texas Basic Manual of Rules, 
Classifications and Experience Rating Plan for Workers’ Compensa­
tion and Employers’ Liability Insurance (Basic Manual) concerning 
the expected loss rates and discount ratios used in experience rating 
are adopted without changes to the proposed amendments. 
The adopted items include (i) revised classification relativities to re­
place those adopted pursuant to Commissioner’s Order No. 09-0104, 
dated February 19, 2009, as amended by Commissioner’s Order No. 
09-0181, dated March 20, 2009; and (ii) a revised table to amend the 
Basic Manual concerning the expected loss rates and discount ratios 
used in experience rating. The amendments to the Basic Manual are 
adopted without changes to the proposed text. The classification rela­
tivities are adopted with changes, as discussed as follows. 
The average level of the current classification relativities is 54% of the 
average level of the 1994 classification relativities. The current aver­
age level of classification relativities was adopted pursuant to Commis­
sioner’s Order No. 09-0104, dated February 19, 2009, as amended by 
Commissioner’s Order No. 09-0181, dated March 20, 2009, to better 
reflect improvements in experience that had emerged over time. Recent 
data and projections show that Texas loss experience has continued to 
improve. Therefore, staff has determined that it is appropriate to further 
reduce the average level of the classification relativities, and proposes 
that each of the revised classification relativities be multiplied by a fac­
tor of 50/54, bringing the relativities to 50% of the average level of the 
1994 relativities. 
The Commissioner has jurisdiction over this matter pursuant to Article 
5.96 and §2053.051 and §2053.052 of the Texas Insurance Code. Sec­
tion 2053.051 requires the Department to determine hazards by class 
and establish classification relativities applicable to the payroll in each 
class for workers’ compensation insurance. Section 2053.052 requires 
the Commissioner to adopt a uniform experience rating plan for work­
ers’ compensation insurance. Sections 2053.051 and 2053.052 further 
provide that the classification system and experience rating plan be re­
vised at least once every five years. Article 5.96 authorizes the De­
partment to prescribe, promulgate, adopt, approve, amend, or repeal 
standard and uniform manual rules, rating plans, classification plans, 
statistical plans, and policy and endorsement forms for various lines of 
insurance, including worker’s compensation insurance. 
The Commissioner has determined that it is necessary to revise the Ba­
sic Manual as proposed by staff in the September 30, 2010 petition and 
to reduce the classification relativities as discussed above in order to 
utilize the most recent experience data available. The schedule of re­
vised classification relativities is displayed in Exhibit A and the table 
of expected loss rates and discount ratios for the Basic Manual is dis­
played in Exhibit B of this Order. Exhibits A and B are adopted and 
incorporated by reference into this Order. 
This adoption is made pursuant to Article 5.96 of the Texas Insurance 
Code, which exempts actions taken under Article 5.96 from the require­
ments of the Administrative Procedures Act (Government Code, Title 
10, Chapter 2001). 
The Department herby certifies that the adopted revisions to the classi­
fication relativities and the amendments to the Basic Manual have been 
reviewed by legal counsel and found to be a valid exercise of the De­
partment’s authority. 
IT IS THEREFORE THE ORDER of the Commissioner of Insurance 
that the classification relativities proposed by the staff petition (Ref. 
No. W-0910-09-I), as revised and incorporated by reference into this 
Order, are adopted. 
EXEMPT FILINGS February 25, 2011 36 TexReg 1341 
♦ ♦ ♦ 
IT IS FURTHER ORDERED that the amendments to the Basic Man­
ual proposed by the staff petition (Ref. No. W-0910-09-I) and incor­
porated by reference into this Order are adopted. 
IT IS FURTHER ORDERED that the revised classification relativities 
are available for immediate use by insurers and that their use is manda­
tory for all policies with an effective date on or after June 1, 2011, 
unless the insurer files to use an alternative classification rate basis or 
files to use its own independent insurer-specific classification relativi­
ties. 
IT IS FURTHER ORDERED that the amendments to the Basic Man­
ual apply to all workers’ compensation experience modifiers with an 
effective date on or after June 1, 2011. 
TRD-201100535 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: February 10, 2011 
Final Action on Rules  
EXEMPT FILING NOTIFICATION PURSUANT TO TEXAS 
INSURANCE CODE CHAPTER 5, SUBCHAPTER L, ARTI­
CLE 5.96 ADOPTION OF AMENDMENTS TO THE  TEXAS  
BASIC MANUAL OF RULES, CLASSIFICATIONS AND EXPE­
RIENCE RATING PLAN FOR WORKERS’ COMPENSATION 
AND EMPLOYERS’ LIABILITY INSURANCE AND TEXAS 
RETROSPECTIVE RATING PLAN MANUAL FOR WORKERS’ 
COMPENSATION AND EMPLOYERS’ LIABILITY INSURANCE 
CONCERNING HAZARD GROUPS 
The Commissioner of Insurance (Commissioner) adopts the amend­
ments proposed by the staff of the Texas Department of Insurance (De­
partment) in a petition (Reference No. W-1010-11-I) to amend Rule 
XIX - Deductible Programs of the Texas Basic Manual of Rules, Clas­
sifications and Experience Rating Plan for Workers’ Compensation and 
Employers’ Liability Insurance (Basic Manual) and Part Four - E of the 
Texas Retrospective Rating Plan Manual for Workers’ Compensation 
and Employers’ Liability Insurance (Retro Manual) concerning hazard 
groups, filed on October 11, 2010. Notice of the proposal was pub­
lished in the October 22, 2010, issue of the Texas Register (35 TexReg 
9513). The hearing took place on November 10, 2010, under Docket 
No 2721. No comments were received on the proposal. The Table 
of Classifications by Hazard Group for both the Basic Manual and the 
Retro Manual have been changed to include twelve class codes and 
their hazard group that were inadvertently omitted in the proposed ex­
hibits. With the exception of the aforementioned exhibits, the amend­
ments are adopted without changes to the proposed text. 
The following amendments are adopted: 
Basic Manual Rule XIX is amended to add Section J, which is an ex­
panded Table of Classifications by Hazard Group that expands the num­
ber of hazard groups from four to seven and updates the hazard group 
assignments to Texas classification codes in the Basic Manual. Basic 
Manual Rule XIX is also amended to update Section E. Premium De­
termination of the Basic Manual, to specify that the Table of Classifi ­
cations by Hazard Group is located in Basic Manual Rule XIX, Section 
J. Retro Manual Part Four - E is amended to adopt the revised Table of 
Classifications by Hazard Group, which expands the number of hazard 
groups from four to seven and updates the hazard group assignments to 
Texas classification codes in the Retro Manual. The proposed revised 
Table of Classifications by Hazard Group will replace the current Ta­
ble of Classifications by Hazard Group in Part Four - E of the Retro 
Manual. 
The Commissioner has determined that the amendments to Basic Man­
ual Rule XIX and Retro Manual Part Four - E are necessary to provide 
the following: a more precise classification of risks into more homoge­
neous groups, an improved ability to differentiate between classes, op­
timal pricing accuracy, and a more accurate distinction between risks 
with high large-loss potential and risks with low large-loss potential. 
Moreover, including the revised Table of Classifications by Hazard 
Group in both the Basic and the Retro Manuals will facilitate the ease 
of use of the Manuals. 
A copy of the full text of the staff petition and related exhibits has been 
on file with the Office of the Chief Clerk of the Department since Oc­
tober 11, 2010, and are incorporated by reference into this Commis­
sioner’s Order. 
This adoption is made pursuant to Articles 5.77 and 5.96 and §2053.051 
of the Texas Insurance Code. Article 5.77 authorizes the Department 
to make or approve and promulgate premium rating plans that may 
be approved on an optional basis to apply prospectively or retrospec­
tively and may include premium discount plans, retrospective rating 
plans or other systems, plans or formulas. Article 5.96 exempts action 
taken under this article from the requirements of the Administrative 
Procedure Act (Government Code, Title 10, Chapter 2001), authoriz­
ing the Department to prescribe, promulgate, adopt, approve, amend, 
or repeal standard and uniform manual rules, rating plans, classification 
plans, statistical plans, and policy and endorsement forms for various 
lines of insurance, including workers’ compensation insurance. Sec­
tion 2053.051 requires the Department to determine hazards by class. 
The Department hereby certifies that the amendments to the Basic Man­
ual and the Retro Manual have been reviewed by legal counsel and 
found to be a valid exercise of the Department’s authority. 
IT IS THEREFORE THE ORDER of the Commissioner of Insurance 
that the amendments to the Basic Manual and the Retro Manual pro­
posed by the staff petition (Reference No. W-1010-11-I), with the sub­
stitution of the Table of Classifications by Hazard Group revised to 
correct the inadvertent omission of twelve class codes and their hazard 
group, as described herein and set forth in the exhibit attached to this 
Order and incorporated into this Order by reference, be effective for all 
workers’ compensation policies with an effective date on or after June 
1, 2011. 
TRD-201100536 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: February 10, 2011  
♦ ♦ ♦ 
Final Action on Rules  
EXEMPT FILING NOTIFICATION PURSUANT TO TEXAS IN­
SURANCE CODE CHAPTER 5, SUBCHAPTER L, ARTICLE 5.96 
ADOPTION OF AMENDMENTS TO RULE XIX OF THE TEXAS 
BASIC MANUAL OF RULES, CLASSIFICATIONS AND EXPE­
RIENCE RATING PLAN FOR WORKERS’ COMPENSATION 
AND EMPLOYERS’ LIABILITY INSURANCE UPDATING THE 
DEDUCTIBLE CREDIT TABLES FOR THE PROMULGATED 
DEDUCTIBLE PROGRAMS 
The Commissioner of Insurance (Commissioner) adopts the amend­
ments proposed by the staff of the Texas Department of Insurance 
(Department) in a petition (Reference No. W-1010-12-I) to amend 
Rule XIX - Deductible Programs of the Texas Basic Manual of Rules, 
36 TexReg 1342 February 25, 2011 Texas Register 
♦ ♦ ♦ 
Classifications and Experience Rating Plan for Workers’ Compensa­
tion and Employers’ Liability Insurance (Basic Manual) to update the 
deductible credit tables for the three promulgated deductible programs, 
filed on October 11, 2010. Notice of the proposal was published in 
the October 22, 2010, issue of the Texas Register (35 TexReg 9514). 
The hearing took place on November 10, 2010, under Docket No. 
2722. No comments were received on the proposal. A change was 
made to correct a typographical error on Page R-50 of the Exhibit 
A attached to the order. The correction was made in the first box of 
Hazard Group A with an estimated annual premium range of $10,001 
- $25,000. The box at the intersection of aggregate limit $25,000 and 
per accident deductible $10,000 now reads 24.5%, rather than 32.5%; 
and the box immediately to the right is now blank. With the exception 
of the aforementioned correction, the amendments are adopted without 
changes to the proposed text. 
The following amendment to the Basic Manual is adopted: 
Basic Manual Rule XIX is amended to update the deductible credit 
tables for the three promulgated deductible programs: per accident de­
ductible, aggregate deductible, and per accident/aggregate deductible. 
The updated deductible credit tables reflect the change from four haz­
ard groups to seven hazard groups, which was addressed in a separate 
order (Commissioner’s Order No.11-0126), filed on February 10, 2011. 
The updated deductible credits are smaller than the deductible credits 
in the current tables. The change in the level of the deductible cred­
its is due, in part, to the improved loss experience in Texas in recent 
years. The revised deductible credit tables will replace the tables on 
pages R-46 through R-54 of the Basic Manual. 
The Commissioner has determined that the amendment to Basic Man­
ual Rule XIX, containing updated deductible credit tables, is neces­
sary to adjust the premium level for policyholders selecting one of the 
three promulgated deductible programs to be in compliance with the 
rate standard set forth in §2053.002(b) of the Texas Insurance Code. 
A copy of the full text of the staff petition and related exhibits has been 
on file with the Office of the Chief Clerk of the Department since Oc­
tober 11, 2010, and are incorporated by reference into this Commis­
sioner’s Order. 
This adoption is made pursuant to Article 5.96 and §2053.202 of the 
Texas Insurance Code. Article 5.96 exempts action taken under this ar­
ticle from the requirements of the Administrative Procedure Act (Gov­
ernment Code, Title 10, Chapter 2001), authorizing the Department 
to prescribe, promulgate, adopt, approve, amend, or repeal standard 
and uniform manual rules, rating plans, classification plans, statistical 
plans, and policy and endorsement forms for various lines of insur­
ance, including workers’ compensation insurance. Section 2053.202 
provides that the Department shall require each insurance company 
writing workers’ compensation insurance in Texas to offer at least three 
optional deductible plans adopted under this section that allow a poli­
cyholder to self-insure for the amount of the deductible. 
The Department hereby certifies that the amendments to the Basic Man­
ual have been reviewed by legal counsel and found to be a valid exer­
cise         
IT IS THEREFORE THE ORDER of the Commissioner of Insurance 
that the amendments to the Basic Manual proposed by the staff peti­
tion (Reference No. W-1010-12-I) as described herein and set forth in 
the exhibit attached to this Order and incorporated into this Order by 
reference, be effective for all workers’ compensation policies with an 
effective date on or after June 1, 2011. 
TRD-201100537 
of the Department’s authority. as Department of Insurance
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: February 10, 2011 
Final Action on Rules  
EXEMPT FILING NOTIFICATION PURSUANT TO TEXAS 
INSURANCE CODE CHAPTER 5, SUBCHAPTER L, ARTI­
CLE 5.96 ADOPTION OF AMENDMENTS TO THE TEXAS 
RETROSPECTIVE RATING PLAN MANUAL FOR WORKERS’ 
COMPENSATION AND EMPLOYERS’ LIABILITY INSURANCE 
UPDATING PART FOUR - F AND PART FOUR - G 
The Commissioner of Insurance (Commissioner) adopts the amend­
ments proposed by the staff of the Texas Department of Insurance (De­
partment) in a petition (Reference No. W-1010-13-I) to amend Part 
Four - F and Part Four - G of the Texas Retrospective Rating Plan 
Manual for Workers’ Compensation and Employers’ Liability Insur­
ance (Retro Manual), filed on October 11, 2010. Notice of the proposal 
was published in the October 22, 2010, issue of the Texas Register (35 
TexReg 9514). The hearing took place on November 10, 2010, under 
Docket No. 2723. No comments were received on the proposal. Part 
Four - G of the Retro Manual has been changed to include the words 
"United States Longshore and Harbor Workers’ Act" which were inad­
vertently omitted in the sentence below the table in the proposed ex­
hibits. In addition, Part Four - F and Part Four - G have been amended 
to change the percentage to a decimal in the sentence below each table 
to correspond with the decimals in the table. With the exception of the 
aforementioned exhibits, the amendments are adopted without changes 
to the proposed text. 
The following amendments to the Retro Manual are adopted: 
Retro Manual Part Four - F is amended to update the table of Excess 
Loss Premium Factors, and Retro Manual in Part Four - G is amended 
to update the table of Longshore and Harbor Workers’ Compensation 
Act (LHWCA) Excess Loss Premium Factors. The updated tables for 
the Excess Loss Premium Factors and the LHWCA Excess Loss Pre­
mium Factors reflect the change from four hazard groups to seven haz­
ard groups which was addressed in a separate order (Commissioner’s 
Order No. 11-0126), filed on February 10, 2011. 
The Commissioner has determined that the amendments to Retro Man­
ual Part Four - F and Part Four - G are necessary to update the excess 
loss premium factors to reflect the change from four hazard groups to 
seven, because excess loss premium factors vary by hazard group. 
A copy of the full text of the staff petition and related exhibits has been 
on file with the Office of the Chief Clerk of the Department since Oc­
tober 11, 2010, and are incorporated by reference into this Commis­
sioner’s Order. 
This adoption is made pursuant to Articles 5.77 and 5.96 of the Texas 
Insurance Code. Article 5.77 authorizes the Department to make or 
approve and promulgate premium rating plans that may be approved 
on an optional basis to apply prospectively or retrospectively and may 
include premium discount plans, retrospective rating plans or other 
systems, plans or formulas. Article 5.96 exempts action taken under 
this article from the requirements of the Administrative Procedure Act 
(Government Code, Title 10, Chapter 2001), authorizing the Depart­
ment to prescribe, promulgate, adopt, approve, amend, or repeal stan­
dard and uniform manual rules, rating plans, classification plans, sta­
tistical plans, and policy and endorsement forms for various lines of 
insurance, including workers’ compensation insurance. 
EXEMPT FILINGS February 25, 2011 36 TexReg 1343 
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The Department hereby certifies that the amendments to the Retro Man­
ual have been reviewed by legal counsel and found to be a valid exer­
cise of the Department’s authority. 
IT IS THEREFORE THE ORDER of the Commissioner of Insurance 
that the amendments to the Retro Manual proposed by the staff peti­
tion (Reference No. W-1010-13-I) as described herein and set forth in 
the exhibit attached to this Order and incorporated into this Order by 
reference, be effective for all workers’ compensation policies with an 
effective date on or after June 1, 2011. 
TRD-201100538 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: February 10, 2011 
36 TexReg 1344 February 25, 2011 Texas Register 
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♦ ♦ ♦ 
♦ ♦ ♦ 
Proposed Rule Reviews 
Texas Department of Criminal Justice 
Title 37, Part 6 
The Texas Board of Criminal Justice files this notice of intent to review 
§163.34, concerning Carrying of Weapons. This review is conducted 
pursuant to Texas Government Code §2001.039, which requires rule 
review every four years. 
Comments should be directed to Melinda Hoyle Bozarth, General 
Counsel, Texas Department of Criminal Justice, P.O. Box 13084, 
Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. Written 
comments from the public should be received within 30 days of the 
publication of this proposed rule review. 
TRD-201100583 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Filed: February 14, 2011 
The Texas Board of Criminal Justice files this notice of intent to re­
view §163.46, concerning Allocation Formula for Community Correc­
tions Program. This review is conducted pursuant to Texas Govern­
ment Code §2001.039, which requires rule review every four years. 
Comments should be directed to Melinda Hoyle Bozarth, General 
Counsel, Texas Department of Criminal Justice, P.O. Box 13084, 
Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. Written 
comments from the general public should be received within 30 days 
of the publication of this proposal. 
TRD-201100577 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Filed: February 14, 2011 
The Texas Board of Criminal Justice files this notice of intent to re­
view §§195.71 - 195.78, concerning drug and alcohol testing of of­
fenders under supervision of the Texas Department of Criminal Justice 
Parole Division. This review is conducted pursuant to Texas Govern­
ment Code §2001.039, which requires rule review every four years. 
Comments should be directed to Melinda Hoyle Bozarth, General 
Counsel, Texas Department of Criminal Justice, P.O. Box 13084, 
Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. Written 
comments from the general public should be received within 30 days 
of the publication of this proposal. 
TRD-201100570 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Filed: February 14, 2011 
Adopted Rule Reviews 
Department of Information Resources 
Title 1, Part 10 
The Texas Department of Information Resources (department) has 
completed its review of 1 Texas Administrative Code Chapter 211, 
relating to Information Resources Managers, pursuant to §2001.039, 
Texas Government Code, which requires agency rules to be reviewed 
at least every four years. The department determined that the reasons 
for initially adopting 1 Texas Administrative Code Chapter 211 con­
tinue to exist. The department, therefore, is readopting Chapter 211, 
concerning Information Resources Managers. 
Notice of the rule review was published in the November 12, 2010, 
issue of the Texas Register (35 TexReg 10061). No comments were 
received as a result of that notice. 
The department’s review of 1 Texas Administrative Code Chapter 211 
is concluded. 
TRD-201100602 
Martin Zelinsky 
Interim General Counsel 
Department of Information Resources 
Filed: February 14, 2011 
The Texas Department of Information Resources (department) has 
completed its review of 1 Texas Administrative Code Chapter 216, 
relating to Project Management Practices, pursuant to §2001.039, 
Texas Government Code, which requires agency rules to be reviewed 
at least every four years. The department determined that the reasons 
for initially adopting 1 Texas Administrative Code Chapter 216 con­
tinue to exist. The department, therefore, is readopting Chapter 216, 
concerning Project Management Practices. 
Notice of the rule review was published in the November 12, 2010, 
issue of the Texas Register (35 TexReg 10061). No comments were 
received as a result of that notice. 
RULE REVIEW February 25, 2011 36 TexReg 1345 
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♦ ♦ ♦ 
The department’s review of 1 Texas Administrative Code Chapter 216 
is concluded. 
TRD-201100603 
Martin Zelinsky 
Interim General Counsel 
Department of Information Resources 
Filed: February 14, 2011 
Texas Optometry Board 
Title 22, Part 14 
The Texas Optometry Board readopts without change the following 
rules contained in 22 TAC Chapter 271, Examinations, after review­
ing the rules and finding that the reasons for initially adopting the rules 
continue to exist: §271.1, Definitions; §271.2, Applications; §271.3, 
Jurisprudence Examination Administration; §271.5, Licensure without 
Examination; §271.6, National Board Examination; and §271.7, Crim­
inal History Evaluation Letters. 
The proposed rule review was published in the December 3, 2010, issue 
of the Texas Register (35 TexReg 10773). 
No comments were received. 
The rule review was conducted pursuant to Texas Government Code 
§2001.039. This concludes the review of rules in 22 TAC Chapter 271. 
TRD-201100549 
Chris Kloeris 
Executive Director 
Texas Optometry Board 
Filed: February 11, 2011 
The Texas Optometry Board readopts without change the following 
rules contained in 22 TAC Chapter 272, Administration, after review­
ing the rules and finding that the reasons for initially adopting the rules 
continue to exist: §272.1, Open Records; §272.2, Historically Under-
utilized Business; and §272.3, Bid and Purchasing Protest Procedures. 
The proposed rule review was published in the December 3, 2010, issue 
of the Texas Register (35 TexReg 10773). 
No comments were received. 
The rule review was conducted pursuant to Texas Government Code 
§2001.039. This concludes the review of rules in 22 TAC Chapter 272. 
TRD-201100550 
Chris Kloeris 
Executive Director 
Texas Optometry Board 
Filed: February 11, 2011 
The Texas Optometry Board readopts without change the following 
rules contained in 22 TAC Chapter 273, General Rules, after review­
ing the rules and finding that the reasons for initially adopting the rules 
continue to exist: §273.1, Surrender of License; §273.2, Use of Name 
of Retired or Deceased Optometrist; §273.3, Contact Lenses as Prize 
or Premium; §273.4, Fees (Not Refundable); §273.5, Limited License 
for Clinical Faculty; §273.6, Provisional License; §273.7, Inactive Li­
censes and Retired License for Volunteer Charity Care; §273.8, Re­
newal of License; §273.9, Public Interest Information; §273.10, Li­
censee Compliance with Payment Obligations; §273.11, Public Partic­
ipation in Meetings; §273.12, Profile Information; and §273.13, Con­
tract or Employment with Community Health Centers.  
The proposed rule review was published in the December 3, 2010, issue 
of the Texas Register (35 TexReg 10773). 
No comments were received. 
The rule review was conducted pursuant to Texas Government Code 
§2001.039. This concludes the review of rules in 22 TAC Chapter 273. 
TRD-201100551 
Chris Kloeris 
Executive Director 
Texas Optometry Board 
Filed: February 11, 2011 
The Texas Optometry Board readopts without change the following 
rules contained in 22 TAC Chapter 275, Continuing Education, after 
reviewing the rules and finding that the reasons for initially adopting 
the rules continue to exist: §275.1, General Requirements; and §275.2, 
Required Education. 
The proposed rule review was published in the December 3, 2010, issue 
of the Texas Register (35 TexReg 10773). 
No comments were received. 
The rule review was conducted pursuant to Texas Government Code 
§2001.039. This concludes the review of rules in 22 TAC Chapter 275. 
TRD-201100552 
Chris Kloeris 
Executive Director 
Texas Optometry Board 
Filed: February 11, 2011 
Texas Water Development Board 
Title 31, Part 10 
Pursuant to the notice of proposed rule review published in the De­
cember 31, 2010, issue of the Texas Register (35 TexReg 11967), the 
Texas Water Development Board (board) has reviewed and considered 
for readoption, revision, or repeal Title 31, Texas Administrative Code, 
Part 10, Chapter 360, Designation of River and Coastal Basins, in ac­
cordance with Texas Government Code §2001.039. 
The board considered, among other things, whether the reasons for 
adoption of these rules continue to exist. No comments were received 
on the proposed rule review. 
As a result of the rule review, the board determined that the reasons 
for initially adopting the rules in Chapter 360 continue to exist and 
readopts the rules. This completes the board’s review of Chapter 360, 
Designation of River and Coastal Basins. 
TRD-201100616 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Filed: February 15, 2011 
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Texas State Affordable Housing Corporation 
Notice of Public Comment on 2011 Texas Foundations Fund 
Guidelines 
The Texas State Affordable Housing Corporation (Corporation) 
presents for public comment its 2011 Texas Foundations Fund Guide­
lines. A copy of the 2011 Texas Foundations Fund Guidelines may 
be found on the Corporation’s website at www.tsahc.org. The public 
comment period for the Corporation’s 2011 Texas Foundations Fund 
Guidelines is Friday, February 11, 2011 through Friday, March 4, 
2011. 
Written comment may be sent to Paige McGilloway, Single Family 
Programs Manager, 2200 East Martin Luther King Jr. Boulevard, 
Austin, Texas 78702 or by e-mail at pmcgilloway@tsahc.org. 
TRD-201100547 
David Long 
President 
Texas State Affordable Housing Corporation 
Filed: February 11, 2011 
Coastal Coordination Council 
Notice and Opportunity to Comment on Requests for 
Consistency Agreement/Concurrence Under the Texas Coastal 
Management Program 
On January 10, 1997, the State of Texas received federal approval 
of the Coastal Management Program (CMP) (62 Federal Register pp. 
1439-1440). Under federal law, federal agency activities and actions 
affecting the Texas coastal zone must be consistent with the CMP goals 
and policies identified in 31 TAC Chapter 501. Requests for federal 
consistency review were deemed administratively complete for the fol­
lowing project(s) during the period of January 27, 2011, through Feb­
ruary 3, 2011. As required by federal law, the public is given an op­
portunity to comment on the consistency of proposed activities in the 
coastal zone undertaken or authorized by federal agencies. Pursuant 
to 31 TAC §§506.25, 506.32, and 506.41, the public comment period 
extends 30 days from the date published on the Coastal Coordination 
Council web site. The notice was published on the web site on Febru­
ary 16, 2011. The public comment period for this project will close at 
5:00 p.m. on March 18, 2011. 
FEDERAL AGENCY ACTIONS: 
Applicant: Robert Crawley; Location: The project is located in Bur­
net Bay, at 426 South Burnet Drive, in Baytown, Harris County, Texas. 
The project site can be located on the U.S.G.S. quadrangle map titled: 
Highlands, Texas. Approximate UTM Coordinates in NAD 83 (me­
ters): Zone 15; Easting: 302418.97; Northing: 3294436.42. Project 
Description: The applicant proposes to retain a structure (single fam­
ily dwelling). The house was constructed on Burnet Bay in 2009. The 
house includes a double boat lift, fishing dock, and living quarters on 
the upper floor. An after-the-fact permit for the unauthorized structure 
is being sought by the applicant. CMP Project No.: 11-0200-F1. Type 
of Application: U.S.A.C.E. permit application #SWG-2010-00277 is 
being evaluated under §10 of the Rivers and Harbors Act of 1899 (33 
U.S.C.A. §403). 
Applicant: City of Aransas Pass; Location: The project is located 
in what is presently known as Conn Brown Harbor, adjacent to State 
Highway 361 in Aransas Pass, Aransas County, Texas. The site of the 
proposed work within the harbor is at the south end of Bigelow Street 
within the harbor complex. The project can be located on the U.S.G.S. 
quadrangle map entitled: Aransas Pass, TX. Approximate (NAD 83) 
UTM Coordinates: Zone 14; Easting: 683293; Northing: 3087537. 
Project Description: The applicant proposes to amend Department of 
the Army (DA) Permit SWG-2004-00003 (previously known as DA 
Permit No.23284). DA Permit 23284 was issued 10 March 2005 and 
authorized the redevelopment of the existing Conn Brown Harbor in­
cluding bulkhead repair, new bulkhead construction, floating docks for 
recreational craft, overwater deck structures, retail development, ma­
rine support services, infrastructure improvement, public boat ramp 
and waterfront access improvements, and harbor cleanup. CMP Project 
No.: 11-0201-F1. Type of Application: U.S.A.C.E. permit application 
#SWG-2004-00003 is being evaluated under §10 of the Rivers and Har­
bors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act 
(33 U.S.C.A. §1344). 
Applicant: Kiewit Offshore Services, Ltd.; Location: The project 
is located in the La Quinta Channel, in Corpus Christi Bay, from a 
point adjacent to the Kiewit facility to the point where the La Quinta 
Channel intersects with the Corpus Christi Ship Channel, in Nueces 
and San Patricio Counties, Texas. The project can be located on the 
U.S.G.S. quadrangle map entitled: Port Ingleside, Texas. Approximate 
UTM Coordinates in NAD 83 (meters): Zone 14; Easting: 673750; 
Northing: 3081190. Project Description: The applicant is request­
ing to amend D epartment of the Army Permit No. SWG-2001-02106 
(formerly known as 22302). The amendment request involves addi­
tional widening of the La Quinta Channel to accommodate the transit 
of several large production and drilling platforms that have a maximum 
beam width of approximately 390 feet. The applicant is proposing to 
widen the channel by 30 feet, from the existing 400 feet to 430 feet, 
between the Kiewit facility and the junction with the Corpus Christi 
Ship Channel. No changes to channel depth are proposed. The appli­
cant would hydraulically dredge and/or mechanically excavate approx­
imately 550,000 cubic yards of sandy clay material and place them in 
any of three authorized placement areas; Dredge Material Placement 
Area No. 13, Berry Island, or the placement area on Kiewit’s exist­
ing facility. The footprint of the dredged area would be 30 additional 
feet in width on the northeast edge of the La Quinta Channel between 
stations 175+00 and 90+00 (Kiewit facility to just south of Berry Is­
land) and then and additional 30 feet wide on the southeast edge of La 
Quinta Channel from Stations 90+00 to 30+00 (south of Berry Island to 
the intersection with Corpus Christi Ship Channel). This configuration 
would result in unavoidable impacts to approximately 711 square feet 
of submerged aquatic vegetation. The applicant has stated that they will 
coordinate with the pilots and the Port of Corpus Christi to ensure that 
impacts to safe and timely navigation do not occur during construction. 
Additionally, two pile supported aids to navigation will need to be re­
located as a result of this project. CMP Project No.: 11-0246-F1. Type 
of Application: U.S.A.C.E. permit application #SWG-2001-02106 is 
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being evaluated under §10 of the Rivers and Harbors Act of 1899 (33 
U.S.C.A. §403). 
Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972 
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited 
to submit comments on whether a proposed action or activity is or is 
not consistent with the Texas Coastal Management Program goals and 
policies and whether the action should be referred to the Coastal Coor­
dination Council for review. 
Further information on the applications listed above, including a 
copy of the consistency certifications or consistency determinations 
for inspection may be obtained from Ms. Kate Zultner, Consistency 
Review Specialist, Coastal Coordination Council, P.O. Box 12873, 
Austin, Texas 78711-2873, or via email at kate.zultner@glo.texas.gov. 
Comments should be sent to Ms. Zultner at the above address or by 
email. 
TRD-201100582 
Larry L. Laine 
Chief Clerk/Deputy Land Commissioner, General Land Office 
Coastal Coordination Council 
Filed: February 14, 2011 
Comptroller of Public Accounts 
Notice of Request for Proposals 
Pursuant to Chapter 54, Subchapters F, G and H, Texas Education 
Code, the Comptroller of Public Accounts (Comptroller), on behalf of 
the Texas Prepaid Higher Education Tuition Board (Board), issues this 
Request for Letter Proposals (RFP No. 201g) from qualified, inde­
pendent individuals and law firms to serve as outside counsel to the 
Board. The Board administers the state’s prepaid higher education 
tuition program, known as the Texas Guaranteed Tuition Plan (TTF 
I); the state’s higher education savings plans, known as the LoneS­
tar 529 Plan and the Texas College Savings Plan; the Texas Tuition 
Promise Fund, the state’s prepaid unit tuition plan (TTF II); and the 
Texas Match the Promise Fund (TMPF), an IRC 501(c)(3) foundation 
(Funds). The Funds are qualified programs authorized under Section 
529 and/or 501(c)(3) of the Internal Revenue Code. Under the terms 
of this RFP, the Board intends to select qualified counsel to provide 
the Board with legal services on an as-needed, as-requested basis in 
a variety of matters requiring expertise in federal taxation, corporate, 
contracts, securities, finance, family, intellectual property rights, and 
administrative law. The Board estimates that it will evaluate respon­
dents and announce a contract award or awards no later than May 31, 
2011, or as soon thereafter as practical. Clark, Thomas & Winters, P.C., 
currently serves as legal counsel to the Board, and its contract with the 
Board expires on August 31, 2011. Respondents must be able to begin 
providing services on an as-needed basis as soon as possible or no later 
than about May 31, 2011, and throughout the expected initial contract 
term - May 31, 2011 through August 31, 2012 with two (2) options to 
renew at the Board’s sole discretion, for one (1) year periods, exercised 
one  (1) year at a time.  
Questions and Proposed Contract: Questions concerning this RFP and 
requests for copies of the proposed sample contract must be in writ­
ing and submitted via hand delivery or facsimile no later than Friday, 
March 4, 2011, 2:00 p.m., Central Standard Time (CT) to William Clay 
Harris, Assistant General Counsel, Contracts, Comptroller of Public 
Accounts, 111 E. 17th St., Room 201, Austin, Texas 78774 (Issuing 
Office), telephone number: (512) 305-8673, facsimile (512) 463-3669. 
The sample contract will be available upon request. The Comptroller’s 
official response to questions received by the above deadline will be 
posted as an addendum to the Electronic State Business Daily (ESBD) 
notice on Friday, March 11, 2011, or as soon thereafter as practical. 
Closing Date: An original and ten (10) copies of each Letter Proposal 
must be delivered to and received in the Office of the Assistant Gen­
eral Counsel, Contracts, at the address specified above no later than 
2:00 p.m. (CT), on Friday, March 25, 2011. Proposals received after 
this date and time will not be considered. Respondents shall be solely 
responsible for confirming the timely receipt of proposals in the Issuing 
Office by the deadline; late proposals will not be considered. Content: 
Letter Proposals must include all of the following information in order 
to be considered: 
1. Transmittal letter that (a) describes specific experience and qualifi ­
cations of both the Law Firm and each proposed partner and associate 
in each of the requisite areas of practice, particularly highlighting re­
cent experience in representing governmental entities in similar matters 
involving qualified college tuition and savings programs and 501(c)(3) 
foundations; (b) outlines the Law Firm’s understanding of the Board’s 
enabling legislation, administrative rules, and related law, including 
Chapter 54, subchapters F, G and H, Texas Education Code; Title 34, 
Chapter 7, Texas Administrative Code; and Section 529, Internal Rev­
enue Code; (c) details the Law Firm’s ability to attend and make pre­
sentations at Board meetings and meetings with the Comptroller’s staff 
in Austin, Texas; and (d) describes the Law Firm’s ability to quickly 
respond to Board requests for research and legal advice with regard to 
the varied areas of law detailed in the first paragraph of this RFP. 
2. Physical address of Law Firm’s Texas offices, if any, and the physical 
address of the Law Firm’s office that will have primary responsibility 
for any contract resulting from this RFP; 
3. Vita for each proposed partner and associate who will provide ser­
vices under the contract, if the Board makes a contract award under this 
RFP; 
4. Proposed hourly rates for each proposed partner and associate and 
statements as to (a) whether proposed fees are negotiable; (b) how pro­
posed fees compare to recently contracted fees with other governmental 
entities on similar matters, if any; (c), proposed reimbursement basis 
for out-of-pocket expenses other than travel; and (d) whether proposed 
fees are firm throughout the expected contract term (for the initial con­
tract term May 31, 2011 through August 31, 2012, and for each poten­
tial option renewal year); 
5. Proposed mechanisms to control and communicate total costs such 
as providing the Board with estimates of billable costs prior to begin­
ning specific assignments and timely advising the Board when addi­
tional work is required to complete those assignments; 
6. Disclosures of actual and potential conflicts of interest, if any, in­
cluding but not limited to, identifying each and every matter in which 
the Law Firm has, within the past calendar year, represented any entity 
or individual with an interest adverse to the Comptroller, the Board or 
to the State of Texas, or any of its boards, agencies, commissions, uni­
versities or elected or appointed officials; 
7. Information regarding efforts made by the Law Firm to encourage 
and develop the participation of minorities and women in the provision 
of services such as those requested; and 
8. Confirmation of willingness to comply with the policies, directives 
and guidelines of the Board and the Comptroller. 
Evaluation and Award Procedure: All qualifying Letter Proposals re­
ceived by the above deadline will be evaluated based on qualifications, 
experience and reasonableness of contracted fees. The Board will make 
the final selection in its sole discretion in the best interests of the Funds 
and the State of Texas. Notice of contract award will be published on 
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the Electronic State Business Daily (ESBD) and in the Texas Register 
as soon as possible after contract signature, if a contract is awarded un­
der this RFP. 
Limitations: The Board reserves the right to accept or reject any or all 
Letter Proposals submitted in response to this RFP. The Board is not ob­
ligated to make any award or execute any contract as a result of issuing 
this RFP. The Board shall pay no costs or any other amounts incurred 
by any entity in responding to this RFP. The selected Law Firm’s sole 
compensation shall be limited to contracted amounts in the final nego­
tiated contract; no minimum amount of work is guaranteed. No travel 
expenses or travel reimbursement will be paid. The Comptroller and 
the Board may solicit or select other legal counsel to provide the same 
or similar services at any time. 
Summary of Schedule: The anticipated schedule is as follows: Is­
suance of RFP - Friday, February 25, 2011, after 10:00 a.m. CT; Ques­
tions and Request for Copies of Sample Contract Due - Friday, March 
4, 2011, 2:00 p.m. CT; Electronic Posting of Official Response to Ques­
tions posted - Friday, March 11, 2011, or as soon thereafter as practical; 
Proposals Due - Friday, March 25, 2011, 2:00 p.m. CT; Contract Ex­
ecution and initiation of transition, if any - May 31, 2011, or as soon 
thereafter as practical; Contract Effective - May 31, 2011, or as soon 
thereafter as practical. 
TRD-201100627 
William Clay Harris 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: February 16, 2011 
Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol­
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, and 303.009, Texas Finance Code. 
The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 02/21/11 - 02/27/11 is 18% for Con­
sumer1/Agricultural/Commercial2 credit through $250,000. 
The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 02/21/11 - 02/27/11 is 18% for Commercial over $250,000. 
1Credit for personal, family or household use. 
2Credit for business, commercial, investment or other similar purpose. 
TRD-201100618 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: February 15, 2011 
Credit Union Department 
Application for a Merger or Consolidation 
Notice is given that the following application has been filed with the 
Credit Union Department (Department) and is under consideration: 
An application was received from Sears Waco Credit Union (Waco) 
seeking approval to merge with First Central Credit Union (Waco), with 
the latter being the surviving credit union. 
Comments or a request for a meeting by any interested party relating 
to an application must be submitted in writing within 30 days from the 
date of this publication. Any written comments must provide all infor­
mation that the interested party wishes the Department to consider in 
evaluating the application. All information received will be weighed 
during consideration of the merits of an application. Comments or a 
request for a meeting should be addressed to the Credit Union Depart­
ment, 914 East Anderson Lane, Austin, Texas 78752-1699. 
TRD-201100629 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Filed: February 16, 2011 
Application to Expand Field of Membership 
Notice is given that the following applications have been filed with the 
Credit Union Department (Department) and are under consideration: 
An application was received from Cabot & NOI Employees Credit 
Union, Pampa, Texas, to expand its field of membership. The pro­
posal would permit employees of Engine Parts & Supply, 416 West 
Foster Avenue, Pampa, Texas 79065, to be eligible for membership in 
the credit union. 
Comments or a request for a meeting by any interested party relating 
to an application must be submitted in writing within 30 days from the 
date of this publication. Credit unions that wish to comment on any 
application must also complete a Notice of Protest form. The form 
may be obtained by contacting the Department at (512) 837-9236 or 
downloading the form at http://www.tcud.state.tx.us/applications.html. 
Any written comments must provide all information that the interested 
party wishes the Department to consider in evaluating the application. 
All information received will be weighed during consideration of the 
merits of an application. Comments or a request for a meeting should 
be addressed to the Credit Union Department, 914 East Anderson Lane, 
Austin, Texas 78752-1699. 
TRD-201100628 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Filed: February 16, 2011 
Notice of Final Action Taken 
In accordance with the provisions of 7 TAC §91.103, the Credit Union 
Department provides notice of the final action taken on the following 
applications: 
Application to Expand Field of Membership - Approved 
Neighborhood Credit Union, Dallas, Texas - See Texas Register issue, 
dated June 25, 2010. 
First Central Credit Union (#1), Waco, Texas (Amended) - Members 
of Friends of Consumer Freedom who live, work, worship or attend 
school in Callahan, Eastland, Comanche, Mills, San Saba, McCulloch, 
and Coleman Counties, Texas. 
First Central Credit Union (#2), Waco, Texas (Amended) - Members 
of Friends of Consumer Freedom who live, work, worship or attend 
school in Bosque, Falls, and Coryell Counties, Texas. 
Reed Credit Union, Houston, Texas - See Texas Register issue, dated 
November 26, 2010. 
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YOUR Community Credit Union, Irving, Texas - See Texas Register 
issue, dated November 26, 2010. 
Application to Expand Field of Membership - Withdrawn 
America’s Credit Union, Garland, Texas - See Texas Register issue, 
dated January 28, 2011. 
Application to Amend Articles of Incorporation - Approved 
Carroll Childers Credit Union, Houston, Texas - See Texas Register 
issue, dated December 31, 2010. 
Application for a Merger or Consolidation - Approved 
First Service Credit Union (Houston) and Right Choice Credit Union 
(Houston) - See Texas Register issue, dated November 26, 2010. 
TRD-201100630 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Filed: February 16, 2011 
Texas Education Agency 
Public Notice Announcing the Availability of the Proposed 
Texas Individuals with Disabilities Education Improvement 
Act of 2004 (IDEA) Eligibility Document: State Policies and 
Procedures 
Purpose and Scope of the Part B Federal Fiscal Year (FFY) 2011 State 
Application and its Relation to Part B of the Individuals with Disabil­
ities Education Improvement Act of 2004 (IDEA). As a result of the 
2004 amendments to the IDEA, all states must ensure that the state has 
on file with the Secretary of the U.S. Department of Education assur­
ances that the state meets or will meet all of the eligibility requirements 
of Part B of the IDEA as amended in 2004 by Public Law 108-446. 
A state may do this by one of the following methods: (1) providing 
assurances in the Part B FFY 2011 State Application that it has in ef­
fect policies and procedures to meet the requirements of Part B of the 
IDEA as amended in 2004 by Public Law 108-446; (2) providing as­
surances in the State Application that the state will operate consistent 
with all the requirements of Public Law 108-446 and applicable regu­
lations and make such changes to existing policies and procedures as 
necessary to bring those policies and procedures into compliance with 
the requirements of IDEA, as amended, as soon as possible and not 
later than October 31, 2011; or (3) submitting modifications to state 
policies and procedures previously submitted to the U.S. Department 
of Education. 
The State of Texas (Texas Education Agency) has chosen to submit a 
2011 State Application providing assurances the state will operate con­
sistent with all the requirements of Public Law 108-446 and applicable 
regulations. 
Availability of the State Application. The Proposed State Application 
is available on the Texas Education Agency (TEA) Special Education 
web page at http://www.tea.state.tx.us/index2.aspx?id=2147493812. 
The Proposed State Application document may be reviewed and/or 
downloaded from this web page address. In addition, instructions for 
submitting public comments are also available from the same site. 
The Proposed State Application document will also be available at 
the 20 regional education service centers and at the TEA Library 
(Ground Floor, Room G-102), William B. Travis Building, 1701 
North Congress Avenue, Austin, Texas 78701. Parties interested in 
reviewing the Proposed State Application should contact the TEA 
Division of IDEA Coordination at (512) 463-9414. 
Procedures for Submitting Written Comments About the Proposed 
State Application. The TEA will accept written comments pertaining 
to the Proposed State Application by mail to the Texas Education 
Agency, Division of IDEA Coordination, 1701 North Congress Av­
enue, Austin, Texas 78701-1494 or by email to sped@tea.state.tx.us. 
Timetable for Submitting the Annual State Application Under Part B 
of the Individuals with Disabilities Education Act as Amended in 2004 
for FFY 2011 to the Secretary of Education for Approval. After review 
and consideration of all public comments, the TEA will make neces­
sary/appropriate modifications and will submit the State Application 
on or before May 10, 2011. 
For more information, contact the TEA Division of IDEA Coordina­
tion by mail at 1701 North Congress Avenue, Austin, Texas 78701; by 
telephone at (512) 463-9414; by fax at (512) 463-9560; or by email at 
sped@tea.state.tx.us. 
TRD-201100635 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Filed: February 16, 2011 
Request for Reading Diagnostic Instruments 
Description. The Texas Education Agency (TEA) is notifying publish­
ers that reading diagnostic instruments for Kindergarten, Grade 1, and 
Grade 2; Grade 7; and Grades 3, 4, 5, 6, and 8 may be submitted for re­
view for inclusion on the 2011-2012 Commissioner’s List of Reading 
Instruments. 
Kindergarten, Grade 1, and Grade 2 
Reading diagnostic instruments for Kindergarten, Grade 1, and Grade 
2 may be submitted for review. Texas Education Code (TEC), §28.006, 
authorizes the commissioner of education to develop recommendations 
for school districts to administer reading instruments to diagnose stu­
dent reading development and comprehension. 
In accordance with the TEC, §28.006(b), the commissioner of edu­
cation shall adopt a list of reading instruments that school districts 
may use to diagnose student reading development and comprehension. 
Reading instruments placed on the list must be based on scientific re­
search, evaluate individual student reading progress, and be used to 
identify students at risk for dyslexia or other reading difficulties. The 
list of reading instruments adopted under the TEC, §28.006(b), must 
also provide for diagnosing the reading development and comprehen­
sion of students participating in a program under the TEC, Chapter 29, 
Subchapter B (Bilingual Education and Special Language Programs). 
Program Requirements. Since the 1998-1999 school year, school dis­
tricts have been required to administer early reading instruments. Re­
sults from the reading instruments are used to inform instruction, and 
support additional support assistance for students struggling to achieve 
literacy success. Results from these reading instruments must be re­
ported to the commissioner of education, the local school board, and 
the parent and/or guardian of students tested. 
Due to continued budgetary limitations, a cap of $5 per student ev­
ery four years will remain on each complete Test Option for Kinder­
garten, Grade 1, and Grade 2 on the 2011-2012 Commissioner’s List 
of Reading Instruments. For the 2011-2012 school year, school dis­
tricts and open-enrollment charter schools will purchase reading instru­
ments directly from the publisher/vendor and file for reimbursements 
accordingly. If the cost of the Test Option exceeds the $5 per student 
limit established, the state will reimburse the school district or open-en­
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rollment charter school at the limit established. The school district or 
open-enrollment charter school is responsible for the remainder of the 
cost of the Test Option. 
Selection Criteria Specific to Reading Diagnostic Instruments for 
Kindergarten, Grade 1, and Grade 2. Publishers will be responsible 
for submitting tests they wish to have considered for inclusion on the 
2011-2012 Commissioner’s List of Reading Instruments. All tests 
submitted for review must be based on scientific research and must be 
submitted with evidence of reliability and validity for assessing key 
reading domains and identifying children at risk of reading failure, 
including the identification of children with dyslexia. Submitted 
evidence must demonstrate that the test meets the state criteria for 
reliability and validity. Instruments will be evaluated in terms of 
validity, reliability, and ease of administration/implementation by the 
classroom teacher. Consideration will also be given to the number of 
domains covered by the test and the number of additional tests that 
would need to be purchased by schools in order to cover all required 
domains. Reading instruments (English and Spanish) submitted for 
review must address at least one of the following five domains: (1) 
phonological awareness; (2) graphophonemic knowledge; (3) word 
reading; (4) oral reading accuracy; and (5) comprehension of text, as 
appropriate for Kindergarten, Grade 1, and Grade 2. As in previous 
years, it may be necessary to use a combination of instruments to form 
a Test Option to assess all required domains. 
Grade 7 
Reading diagnostic instruments for Grade 7 also may be submitted 
for review. In accordance with the TEC, §28.006(c-1), each school 
district shall administer at the beginning of Grade 7 a reading instru­
ment adopted by the commissioner to each student whose performance 
on the assessment instrument in reading administered under the TEC, 
§39.023(a), to the student in Grade 6 did not demonstrate reading profi ­
ciency, as determined by the commissioner. The district shall adminis­
ter the reading instrument in accordance with the commissioner’s rec­
ommendations under the TEC, §28.006(a)(1). 
Program Requirements. Since the 1998-1999 school year, school dis­
tricts have been required to administer early reading instruments. Re­
sults from the reading instruments are used to inform instruction, and 
support additional support for students struggling to achieve literacy 
success. Results from these reading instruments must be reported to 
the commissioner of education, the local school board, and the parent 
and/or guardian of students tested. 
For the Grade 7 reading diagnostic instrument, school districts and 
open-enrollment charter schools have the option to use the state-owned 
Texas Middle School Fluency Assessment (TMSFA). The TMSFA and 
training on how to administer and interpret results of the instrument 
are provided through the regional education service centers at no cost 
to school districts and open-enrollment charter schools. The TMSFA 
also provides reading instruments for Grades 6 and 8. If school dis­
tricts or open-enrollment charter schools opt to use a Grade 7 reading 
instrument other than the TMSFA, they must cover the full cost of the 
instrument. 
For the Grade 7 reading diagnostic instrument, 19 TAC §101.6001, 
Texas Middle School Diagnostic Reading Assessment, states that an 
alternate diagnostic reading instrument (an instrument used in place 
of the TMSFA) must: (1) be based on published scientific research in 
reading; (2) be age and grade-level appropriate, valid, and reliable; (3) 
identify specific skill difficulties in word analysis, fluency, and com­
prehension; and (4) assist the teacher in making individualized instruc­
tional decisions based on the assessment results. 
Information on how reading instruments will be evaluated can be found 
in the Guidelines for the Implementation of TEA Criteria for the Eval­
uation of English Reading Instruments section of this notice. 
Grades 3, 4, 5, 6, and 8 
In order to create a comprehensive list of reading diagnostic instru­
ments from Kindergarten-Grade 8, publishers are also invited to sub­
mit reading instruments for Grades 3, 4, 5, 6, and 8. Information on 
how reading instruments will be evaluated can be found in the Guide­
lines for the Implementation of TEA Criteria for the Evaluation of Eng­
lish Reading Instruments section of this notice. All instruments found 
to be conforming to the specified guidelines will be published in the 
2011-2012 Commissioner’s List of Reading Instruments. While school 
districts and open-enrollment charter schools will not be reimbursed or 
provided no-cost copies of instruments in Grades 3, 4, 5, 6, and  8,  they  
may refer to the list to ensure that they are selecting instruments that 
are based on scientific research, valid, and reliable and that measure 
the appropriate set of reading skills. 
2011-2012 Commissioner’s List of Reading Instruments. The list of 
reading instruments will be made available late spring/early summer 
so that school districts and open-enrollment charter schools may order 
instruments for the 2011-2012 school year. Instruments selected for 
the Commissioner’s List of Reading Instruments will remain on the 
list for four years unless the approved instrument is no longer available 
from the publisher or the publisher submits an updated version of the 
instrument prior to the end of the four-year approval cycle. Reading 
instruments approved in earlier years do not need to be resubmitted this 
year if still within the four-year approval cycle but must be resubmitted 
when the four-year cycle has expired. 
Please note: The allocation of $5 per student every four years is only 
for Kindergarten, Grade 1, and Grade 2. There is no reimbursement 
for other grades, but the TEA will include approved instruments on the 
Commissioner’s List of Reading Instruments for the 2011-2012 school 
year. 
Guidelines for the Implementation of TEA Criteria for the Evaluation 
of English Reading Instruments 
1. The instrument must be intended for use in Kindergarten-Grade 8. 
2. The length of time needed to administer the instrument, plus other 
instruments necessary to assess all relevant domains, must be less than 
60 minutes per student. That is, total assessment time for evaluation of 
all relevant skills at each grade level must not exceed 60 minutes. 
3. The domains addressed by the instrument must directly assess read­
ing skills, preferably as they are specified in the Texas Essential Knowl­
edge and Skills. Because measurement of early reading skills is de­
sired, instruments that only measure reading-related skills (e.g., book 
and print awareness) are insufficient as measures of early reading. 
4. The instrument should have a scoring structure that yields a sepa­
rate score for each reading skill included at each grade level. For this 
review, an instrument is only considered to "assess" a domain if it pro­
vides a score for that domain. 
5. The instrument must be individually administered. Although tech­
nically group-administered assessments may be individually adminis­
tered, House Bill (HB) 107, 75th Texas Legislature, 1997, specifically 
mandated assessments intended for individual administration. Thus, 
tests primarily intended for group administration were not considered 
to meet the intent of HB 107. 
6. Administration of the instrument by a classroom teacher must be al­
lowable. Specifically, the qualifications for those who administer and 
interpret the instrument (as specified in publisher’s guidelines) should 
be within the coursework and/or licenses typically completed by teach-
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ers with education certification. Administration procedures requiring 
timing, basals, ceilings, complex judgments, and/or subjective ratings 
require the special training of a diagnostician and may be inappropriate 
for teacher administration. 
7. If the instrument is norm-referenced, it must have an appropriate 
national norming sample as evidenced by the size of the sample and 
groups represented. Norm-referenced tests must be representative of 
the population of students in Kindergarten-Grade 8. Criterion-refer­
enced decisions about criterion mastery, non-mastery, risk, and impair­
ment have special requirements for reliability and validity (see Guide­
lines 8 and 9). 
8. The instrument must have, at a minimum, adequate reliability estab­
lished by independent research as evidenced by internal consistency, al­
ternate form and/or test-retest reliability data, or must provide suitable 
psychometric data from the test development process for tests based on 
Item Response Theory, including, but not limited to, the standard error 
of measurement, indices of item discrimination and difficulty, and to­
tal test information. Classifications resulting from criterion-referenced 
tests must be shown to be reliable. Instruments that depend on exam­
iner ratings must demonstrate appropriate forms of interrater reliability. 
9. Decisions based on test results must be supported by validity evi­
dence established by independent research such as evidence of criterion 
validity (either concurrent or predictive), construct and content validity 
data, and discriminant and convergent validity. Studies of test dimen­
sionality (e.g., factor analysis), differential item functioning, or predic­
tive utility involving multiple measures should be provided wherever 
available. Classifications resulting from criterion-referenced tests must 
be shown to be valid and must demonstrate both sensitivity and speci­
ficity. 
10. Normative and technical data for the instrument must be no more 
than 15 years old. 
11. While it is desirable to determine risk of dyslexia and other read­
ing-related difficulties, there exists no single reliable and valid mea­
surement method for determining such risks. According to research 
in measuring reading disabilities, instruments that measure phonolog­
ical awareness and single-word decoding may have utility in making 
judgments about dyslexia and other reading disabilities. Therefore, in­
struments that include measures of phonological awareness and sin­
gle-word decoding will be identified, but the validity and utility of us­
ing such instruments in identifying disabilities must be the subject of 
specific follow-up research. 
Proposals must be submitted to Dr. Gareth P. Morgan; The University 
of Texas at Austin; 1 University Station D4900; Austin, Texas 78712 
by 5:00 p.m. (Central Time), Friday, March 18, 2011, to be consid­
ered for inclusion on the 2011-2012 Commissioner’s List of Reading 
Instruments. 
Further Information. For clarifying information, contact the TEA Di­
vision of Standards and Alignment at (512) 463-9483. 
TRD-201100636 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
    Filed: February 16, 2011
Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(the Code), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is  March 28, 2011. Section 7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require­
ments of the statutes and rules within the commission’s jurisdiction 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 
A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap­
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission’s central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on March 28, 2011. 
Written comments may also be sent by facsimile machine to the en­
forcement coordinator at (512) 239-2550. The commission enforce­
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, §7.075 provides that 
comments on the AOs shall be submitted to the commission in writing. 
(1) COMPANY: Alvin Grace; DOCKET NUMBER: 2011-0171­
WOC-E; IDENTIFIER: RN106035546; LOCATION: Denton County; 
TYPE OF FACILITY: RULE VIOLATED: 30 Texas Administrative 
Code (TAC) §30.5, by failing to obtain a required occupational license 
and or registration; PENALTY: $210; ENFORCEMENT COORDI­
NATOR: Heather Podlipny, (512) 239-2603; REGIONAL OFFICE: 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(2) COMPANY: Apache Corporation; DOCKET NUMBER: 
2010-1354-AIR-E; IDENTIFIER: RN105723282; LOCATION: 
Wheeler, Wheeler County; TYPE OF FACILITY: natural gas process­
ing; RULE VIOLATED: 30 TAC §§101.201(b), 101.211(b), 106.511, 
111.111(a)(4)(A)(ii), 116.615(8), 116.620(a)(11), (c)(3), (e)(4), (6), 
and (8), and 122.143(4), 40 Code of Federal Regulations (CFR) 
§63.764(d)(2) and §63.774(f), Texas Health and Safety Code (THSC), 
§382.085(b), Federal Operating Permit (FOP) Number O-03297, and 
Site-wide Requirement Numbers (b)(7)(D), (8)(B) and (D), and (27)(F) 
and (G), by failing to maintain compliance records for the Sidney Plant; 
30 TAC §116.620(a)(5) and (b)(2) and THSC, §382.085(b), by failing 
to route volatile organic compound (VOC) emissions to a control 
device at the Sidney Plant, 30 TAC §116.615(2), THSC, §382.085(b), 
and Standard Permit Registration Number 88166, Maximum Allow­
able Emissions Rates Table, by failing to notify the executive director 
of an increase in the discharge of the VOC emissions from the glycol 
dehydrator unit at the Sidney Plant, 30 TAC §116.615(4) and (5), 
40 CFR §63.775(c)(1) and (7) and THSC, §382.085(b), by failing to 
provide notification of the initial construction and start-up activities of 
the Sidney Plant to the TCEQ Amarillo Regional Office and the United 
States Environmental Protection Agency prior to the commencement 
of such activities., 30 TAC §122.143(4), THSC, §382.085(b), and FOP 
Number O-03297, Site-wide Requirement Numbers (b)(28) and (29), 
by failing to implement a Compliance Assurance Monitoring (CAM) 
and a Periodic Monitoring (PM) program at the Sidney Plant; 30 
TAC §122.143(4) and §122.145(2)(B), THSC, §382.085(b), and FOP 
Number O-03297, Site-wide Requirement Number (b)(2), by failing 
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to submit a semi-annual deviation report; 30 TAC §§101.201(b), 
101.211(b ), 111.111(a)(4)(A)(ii), 116.615(8), 116.620(a)(11), (c)(3), 
(e)(4), (6), and (8), and 122.143(4), THSC, §382.085(b), FOP Number 
O-02964, and Site-wide Requirement Numbers (b)(8)(B) and (D) and 
(27)(F) and (G), by failing to maintain compliance records for the 
Stiles Plant; 30 TAC §116.615(4) and (5) and THSC, §382.085(b), 
by failing to provide notification of the initial construction and 
start-up activities for the Stiles Plant to the Amarillo Regional Office 
prior to the commencement of such activities; 30 TAC §122.143(4) 
and §122.145(2)(A), THSC, §382.085(b), FOP Number O-02964, 
Site-wide Requirement Number (b)(2), by failing to include all in­
stances of deviations at the Stiles Plant in the deviation reports for each 
six month period; and 30 TAC §122.143(4), THSC, §382.085(b), FOP 
Number O-02964, and Site-wide Requirement Numbers (b)(28) and 
(29), by failing to implement a CAM and a PM program at the Stiles 
Plant; PENALTY: $107,000; ENFORCEMENT COORDINATOR: 
John Muennink, (361) 825-3423; REGIONAL OFFICE: 3918 Canyon 
Drive Amarillo, Texas 79109-4933, (806) 353-9251. 
(3) COMPANY: Ashiq A. Gokal dba Kwik Stop 10; DOCKET NUM­
BER: 2010-1825-PST-E; IDENTIFIER: RN101536274; LOCATION: 
Azle, Tarrant County; TYPE OF FACILITY: property with one ac­
tive underground storage tank (UST); RULE VIOLATED: 30 TAC 
§334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to renew a UST delivery 
certificate by submitting a properly completed UST registration and 
self-certification form at least 30 days before the expiration date; 30 
TAC §334.8(c)(5)(A)(i) and the Code, §26.3467(a), by failing to make 
available to a common carrier a valid, current TCEQ delivery certifi ­
cate before accepting delivery of a regulated substance into the UST; 
and 30 TAC §334.50(b)(1)(A) and the Code, §26.3475(c)(1), by fail­
ing to monitor USTs for releases at a frequency of at least once ev­
ery month; PENALTY: $3,600; ENFORCEMENT COORDINATOR: 
Jennifer Graves, (956) 430-6023; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(4) COMPANY: BAILEY BARK MATERIALS, INC.; DOCKET 
NUMBER: 2010-1370-MLM-E; IDENTIFIER: RN105241756; 
LOCATION: Nacogdoches, Nacogdoches County; TYPE OF FA­
CILITY: a mulching composting facility; RULE VIOLATED: 30 
TAC §§335.6(a), 328.5(b), and 330.11(e)(2), by failing to notify 
the executive director of recycling operations prior to accepting 
recyclable materials generated at an industrial facility; PENALTY: 
$1,040; ENFORCEMENT COORDINATOR: Judy Kluge, (817) 
588-5825; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 
(5) COMPANY: C&R Distributing, LLC dba C&R Fuel Con­
trol 50; DOCKET NUMBER: 2010-1883-AIR-E; IDENTIFIER: 
RN102791043; LOCATION: El Paso, El Paso County; TYPE OF 
FACILITY: gasoline service station; RULE VIOLATED: 30 TAC 
§114.100(a) and THSC, §382.085(b), by failing to comply with the 
minimum oxygen content of 2.7% by weight of gasoline; PENALTY: 
$900; ENFORCEMENT COORDINATOR: Gena Hawkins, (512) 
239-2583; REGIONAL OFFICE: 401 East Franklin Avenue, Suite 
560, El Paso, Texas 79901-1206, (915) 834-4949. 
(6) COMPANY: City of Anahuac and Trinity Bay Conservation 
District; DOCKET NUMBER: 2010-1604-MWD-E; IDENTIFIER: 
RN102179652; LOCATION: Anahuac, Chambers County; TYPE OF 
FACILITY: wastewater treatment plant; RULE VIOLATED: the Code, 
§26.121(a)(1), 30 TAC §305.125(1), and Texas Pollutant Discharge 
Elimination System (TPDES) Permit Number WQ0010396001, 
Effluent Limitations and Monitoring Requirements Numbers 1 and 
2, by failing to comply with the permitted effluent limitations for 
ammonia nitrogen (NH3N); PENALTY: $6,620; ENFORCEMENT 
COORDINATOR: Jennifer Graves, (956) 430-6023; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, 
(713) 767-3500. 
(7) COMPANY: City of Kilgore; DOCKET NUMBER: 2010-1013­
MWD-E; IDENTIFIER: RN102079985; LOCATION: Kilgore, Gregg 
County; TYPE OF FACILITY: wastewater treatment plant; RULE 
VIOLATED: the Code, §26.121(a)(1), 30 TAC §305.125(1), and 
TPDES Permit Number WQ0010201001, Interim Effluent Limitations 
and Monitoring Requirements Numbers 1 and 6 for Outfall 002, by 
failing to comply with  permitted  effluent limitations for carbonaceous 
biochemical oxygen demand (CBOD), flow, dissolved oxygen (DO), 
and total suspended solids (TSS); and 30 TAC §305.125(1) and (17) 
and TPDES Permit Number WQ0010201001, Chronic Biomonitor­
ing Requirements: Freshwater, Number 3.b.3 and 24-Hour Acute 
Biomonitoring Requirements: Freshwater, Number 3.b.1, by failing 
to timely submit the discharge monitoring report for whole effluent 
toxicity at the intervals specified in the permit; PENALTY: $25,704; 
Supplemental Environmental Project (SEP) offset amount of $20,564 
applied to holding two one-day events for the collection, recycling, or 
proper disposal of residential electronic waste consisting of computers, 
cell phones, scanners, and televisions; ENFORCEMENT COORDI­
NATOR: Marty Hott, (512) 239-2587; REGIONAL OFFICE: 2916 
Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 
(8) COMPANY: City of Leona; DOCKET NUMBER: 2010-1946­
PWS-E; IDENTIFIER: RN101404002; LOCATION: Leona, Leon 
County; TYPE OF FACILITY: public water supply (PWS); RULE 
VIOLATED: 30 TAC §290.41(c)(1)(F), by failing to provide a sanitary 
control easement covering all land within 150 feet of Well Number 
1; 30 TAC §290.42(l) and TCEQ Agreed Order Docket Number 
2007-0708-PWS-E, Ordering Provision 2.a.v, by failing to maintain a 
complete and up-to-date plant operations manual for operator review 
and reference; and 30 TAC §290.46(n)(3), by failing to provide a 
copy of well completion data for Well Number 1; PENALTY: $302; 
ENFORCEMENT COORDINATOR: Michaelle Sherlock, (210) 
403-4076; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, 
Waco, Texas 76710-7826, (254) 751-0335. 
(9) COMPANY: City of Slaton; DOCKET NUMBER: 2010-1993­
PWS-E; IDENTIFIER: RN101202604; LOCATION: Slaton, Lubbock 
County; TYPE OF FACILITY: PWS; RULE VIOLATED: 30 TAC 
§290.46(d)(2)(B) and §290.110(b)(4), by failing to operate the disin­
fection equipment to continuously maintain a disinfectant residual of 
0.5 milligrams per liter (mg/L) chloramine throughout the distribution 
system at all times, 30 TAC §290.46(d)(2)(B) and §290.110(b)(4), by 
failing to operate the disinfection equipment to continuously maintain 
a disinfectant residual of 0.5 mg/L of total chlorine throughout the 
distribution system at all times; PENALTY: $818; ENFORCEMENT 
COORDINATOR: Stephen Thompson, (512) 239-2558; REGIONAL 
OFFICE: 5012 50th Street, Suite 100, Lubbock, Texas 79414-3421, 
(806) 796-7092. 
(10) COMPANY: Country Terrace Water Company, Inc.; DOCKET 
NUMBER: 2010-1745-UTL-E; IDENTIFIER: RN102675576; LO­
CATION: Houston, Harris County; TYPE OF FACILITY: PWS; 
RULE VIOLATED: 30 TAC §290.39(o)(1) and §291.162(a) and (j) 
and the Code, §13.1395(b)(2), by failing to adopt and submit to the 
executive director for approval by March 1, 2010, an emergency 
preparedness plan that demonstrates the facility’s ability to provide 
emergency operations; PENALTY: $388; ENFORCEMENT COOR­
DINATOR: Kelly Wisian, (512) 239-2570; REGIONAL OFFICE: 
5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 
767-3500. 
(11) COMPANY: CUSA EE, LLC dba El Expreso Bus Com­
pany; DOCKET NUMBER: 2010-1666-PST-E; IDENTIFIER: 
RN101894681; LOCATION: Houston, Harris County; TYPE OF 
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FACILITY: bus station with USTs; RULE VIOLATED: 30 TAC 
§334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to timely renew a 
previously issued UST delivery certificate by submitting a properly 
completed UST registration and self-certification form at least 30 
days before the expiration date; 30 TAC §334.8(c)(5)(A)(i) and the 
Code, §26.3467(a), by failing to make available to a common carrier a 
valid, current TCEQ delivery certificate before accepting delivery of 
a regulated substance into the USTs; and 30 TAC §334.50(b)(1)(A), 
(d)(1)(B)(ii) and (iii)(I) and the Code, §26.3475(c)(1), by failing to 
monitor the USTs for releases at a frequency of at least once per 
month; PENALTY: $3,750; ENFORCEMENT COORDINATOR: 
Elvia Maske, (512) 239-0789; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 
(12) COMPANY: DALLAS R & S INTERNATIONAL INCORPO­
RATED dba Buy Low Fina; DOCKET NUMBER: 2010-1770-PST­
E; IDENTIFIER: RN101545689; LOCATION: Dallas, Dallas County; 
TYPE OF FACILITY: convenience store with retail sales of gasoline; 
RULE VIOLATED: 30 TAC §115.245(2) and THSC, §382.085(b), by 
failing to verify proper operation of the Stage II equipment at least once 
every 12 months.; PENALTY: $2,451; ENFORCEMENT COORDI­
NATOR: Andrea Park, (512) 239-4575; REGIONAL OFFICE: 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(13) COMPANY: Diba Petroleum, Incorporated dba Richardson 
Square Mart Texaco; DOCKET NUMBER: 2010-1735-PST-E; 
IDENTIFIER: RN100595974; LOCATION: Richardson, Dallas 
County; TYPE OF FACILITY: convenience store with retail sales 
of gasoline; RULE VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and 
(5)(B)(ii), by failing to renew a delivery certificate by submitting a 
properly completed UST registration and self-certification form at 
least 30 days before the expiration date; 30 TAC §334.8(c)(5)(A)(i) 
and the Code, §26.3467(a), by failing to make available to a common 
carrier a valid, current TCEQ delivery certificate before accepting 
delivery of a regulated substance into the USTs; 30 TAC §334.42(i), 
by failing to inspect all sumps, manways, overspill containers, or 
catchment basins associated with a UST system at least once every 
60 days to assure that their sides, bottoms, and any penetration points 
are maintained liquid-tight, and free of liquid and debris; and 30 TAC 
§115.242(9) and THSC, §382.085(b), by failing to post operating 
instructions conspicuously on the front of each gasoline dispensing 
pump equipped with a Stage II vapor recovery system; PENALTY: 
$7,606; ENFORCEMENT COORDINATOR: Keith Frank, (512) 
239-1203; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 
(14) COMPANY: Donald H. Sinquefield; DOCKET NUMBER: 
2011-0157-WOC-E; IDENTIFIER: RN103830089; LOCATION: 
Hunt County; TYPE OF FACILITY: occupational licensing; RULE 
VIOLATED: 30 TAC §30.5, by failing to obtain a required occupa­
tional license; PENALTY: $210; ENFORCEMENT COORDINATOR: 
Heather Podlipny, (512) 239-2603; REGIONAL OFFICE: 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(15) COMPANY: Eagle Rock Field Services, L.P.; DOCKET NUM­
BER: 2010-1473-AIR-E; IDENTIFIER: RN102527397; LOCATION: 
Skellytown and Lefors, Carson and Gray Counties; TYPE OF FA­
CILITY: natural gas processing plants; RULE VIOLATED: 30 TAC 
§116.620(c)(1)(F) and §122.143(4), FOP Number O-00532, Site-wide 
requirements (b)(7)(B), Standard Permit Registration Number 48659, 
and THSC, §382.085(b), by failing to equip five open-ended lines 
with a cap, blind flange, plug, or second valve; 30 TAC §116.615(2) 
and §122.143(4), FOP Number O-00532, Site wide requirements 
(b)(7)(B), Standard Permit Registration Number 48659, and THSC, 
§382.085(b), by failing to maintain the carbon monoxide and nitrogen 
oxides (NOx) emissions within the permitted annual emissions rates; 
30 TAC §122.143(4) and §122.145(2)(A), FOP Number O-00530, 
Site-wide requirements (b)(2), and THSC, §382.085(b), by failing to 
submit complete and accurate semi-annual deviation reports; 30 TAC 
§122.143(4) and §122.146(1), FOP O-00530 Site-wide requirements 
(b)(2), and THSC, §382.085(b), by failing to certify compliance with 
the terms and conditions of the permit for at least each 12-month 
period following initial permit issuance; 30 TAC §122.143(4) and 
§122.145(2)(A), FOP Number O-00530, Site-wide requirements 
(b)(2), and THSC, §382.085(b), by failing to submit complete and 
accurate semi-annual deviation reports; and 30 TAC §122.143(4) and 
§122.146(1), FOP Number O-00530, Site-wide requirements (b)(2), 
and THSC, §382.085(b), by failing to certify compliance with the 
terms and conditions of the permit; PENALTY: $2,808; ENFORCE­
MENT COORDINATOR: James Nolan, (512) 239-6635; REGIONAL 
OFFICE: 3918 Canyon Drive, Amarillo, Texas 79109-4933, (806) 
353-9251. 
(16) COMPANY: Huntsman Petrochemical LLC; DOCKET NUM­
BER: 2010-1422-AIR-E; IDENTIFIER: RN100219252; LOCATION: 
Port Neches, Jefferson County; TYPE OF FACILITY: petrochem­
ical plant; RULE VIOLATED: Air Permit Number 19823, Special 
Condition (SC) Numbers 1 and 26, FOP Number O-02288, Special 
Terms and Conditions (STC) Number 16, 30 TAC §116.115(c) and 
§122.143(4), and THSC, §382.085(b), by failing to prevent unautho­
rized emissions; PENALTY: $10,000; SEP offset amount of $4,000 
applied to Southeast Texas Regional Planning Commission - Southeast 
Texas Regional Air Monitoring Network Ambient Air Monitoring 
Station; ENFORCEMENT COORDINATOR: Todd Huddleson, (512) 
239-2541; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 
(17) COMPANY: J&S Water Company, L.L.C.; DOCKET NUMBER: 
2010-1848-UTL-E; IDENTIFIER: RN101181733; LOCATION: Har­
ris County; TYPE OF FACILITY: PWS; RULE VIOLATED: 30 TAC 
§290.39(o)(1) and §291.162(a) and (j) and the Code, §13.1395(b)(2), 
by failing to adopt and submit to the executive director for approval 
by the extension due date of June 1, 2010, an emergency prepared­
ness plan that demonstrates the facility’s ability to provide emergency 
operations; PENALTY: $873; ENFORCEMENT COORDINATOR: 
Michaelle Sherlock, (210) 403-4076; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 
(18) COMPANY: KHURSA ENTERPRISES INCORPORATED dba 
Let’s Stop; DOCKET NUMBER: 2010-1521-PST-E; IDENTIFIER: 
RN101433308; LOCATION: Euless, Tarrant County; TYPE OF FA­
CILITY: convenience store with retail sales of gasoline; RULE VIO­
LATED: 30 TAC §115.246(7)(A) and THSC, §382.085(b), by failing 
to maintain Stage II records at the station and make them immediately 
available for inspection upon request by agency personnel; 30 TAC 
§115.245(2) and THSC, §382.085(b), by failing to verify proper op­
eration of the Stage II equipment vapor space manifolding, and dy­
namic back pressure at least once every 36 months or upon major sys­
tem replacement or modification; 30 TAC §334.50(b)(1)(A), (2)(A) 
and (i)(III), and (d)(1)(B)(ii) and (iii)(I), and the Code, §26.3475(a) 
and (c)(1), by failing to ensure that all USTs are monitored in a man­
ner which will detect a release at a frequency of at least once every 
month; 30 TAC §334.50(b)(2)(A) and the Code, §26.3475(a), by fail­
ing to provide release detection for the piping associated with the USTs; 
30 TAC §334.50(b)(2)(A)(i)(III) and the Code, §26.3475(a), by fail­
ing to test the line leak detectors at least once per year for perfor­
mance and operational reliability; 30 TAC §334.50(d)(1)(B)(ii) and 
the Code, §26.3475(c)(1), by failing to conduct reconciliation of de­
tailed inventory control records at least once each month; 30 TAC 
§334.50(d)(1)(B)(iii)(I) and the Code, §26.3475(c)(1), by failing to 
record inventory volume measurement for regulated substance inputs, 
withdrawals, and the amount still remaining in the tank each oper­
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ating day; 30 TAC §334.8(c)(5)(C), by failing to ensure that a legi­
ble tag, label, or marking with the tank number is permanently ap­
plied upon or affixed to either the top of the fill tube or to a nonre­
movable point in the immediate area of the fill tube for each regu­
lated UST; 30 TAC §334.42(i), by failing to inspect all sumps includ­
ing the dispenser sumps, manways, overspill containers, or catchment 
basins associated with the UST system at least once every 60 days to 
assure that the sides, bottoms, and any penetration points are main­
tained liquid-tight; 30 TAC §334.45(c)(3)(A), by failing to install an 
emergency shutoff valve on each pressurized delivery or product line 
and ensure that it is securely anchored at the base of the dispenser; 
30 TAC §334.10(b), by failing to maintain UST records and make 
them immediately available for inspection upon request by agency per­
sonnel; 30 TAC §334.51(b)(2)(B)(ii) and the Code, §26.3475(c)(2), 
by failing to have a liquid-tight spill container on the super unleaded 
tank; PENALTY: $9,783; ENFORCEMENT COORDINATOR: Judy 
Kluge, (817) 588-5825; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 
(19) COMPANY: Kopperl Independent School District; DOCKET 
NUMBER: 2010-2016-MWD-E; IDENTIFIER: RN101279396; 
LOCATION: Bosque County; TYPE OF FACILITY: wastewater treat­
ment; RULE VIOLATED: TPDES Permit Number WQ0013982001, 
Effluent Limitations and Monitoring Requirements Numbers 1 and 6, 
30 TAC §305.125(1), and the Code, §26.121(a), by failing to comply 
with permitted effluent limits for five-day biochemical oxygen demand 
(BOD5), DO, and TSS; and 30 TAC §305.125(17) and TPDES Permit 
Number WQ0013982001, Sludge Provisions, by failing to submit 
monitoring results at the intervals specified in the permit; PENALTY: 
$9,160; ENFORCEMENT COORDINATOR: Cheryl Thompson, 
(817) 588-5886; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 
2500, Waco, Texas 76710-7826, (254) 751-0335. 
(20) COMPANY: Military Highway Water Supply Corpora­
tion; DOCKET NUMBER: 2010-2019-MWD-E; IDENTIFIER: 
RN101524452; LOCATION: Cameron County; TYPE OF FACILITY: 
wastewater treatment; RULE VIOLATED: the Code, §26.121(a)(1), 
30 TAC §305.125(1), and TPDES Permit Number WQ0013462008, 
Effluent Limitations and Monitoring Requirements Number 1, by 
failing to comply  with permitted effluent limitations for NH3N; 
and 30 TAC §305.125(1) and (17) and TPDES Permit Number 
WQ0013462008, Monitoring and Reporting Requirements Number 
1, by failing to submit results at the intervals specified in the permit; 
PENALTY: $1,145; ENFORCEMENT COORDINATOR: Marty Hott, 
(512) 239-2587; REGIONAL OFFICE: 1804 West Jefferson Avenue, 
Harlingen, Texas 78550-5247, (956) 425-6010. 
(21) COMPANY: Monterey Mushrooms, Inc.; DOCKET NUMBER: 
2010-2000-IWD-E; IDENTIFIER: RN100831312; LOCATION: 
Madisonville, Madison County; TYPE OF FACILITY: wastewater 
treatment; RULE VIOLATED: 30 TAC §305.125(1), the Code, 
§26.121(a), and TPDES Permit Number WQ0001896000, Effluent 
Limitations and Monitoring Requirements Number 1 for Outfall 001 
and Effluent Limitations and Monitoring Requirements Number 2 for 
Outfall 004, by failing to comply with permitted effluent limitations 
for platinum cobalt, copper, and pH; and 30 TAC §305.125(17) and 
§319.1 and TPDES Permit Number WQ0001896000, Monitoring and 
Reporting Requirements Number 1, by failing to timely submit effluent 
monitoring results at the intervals specified in the permit; PENALTY: 
$9,720; ENFORCEMENT COORDINATOR: Carlie Konkol, (512) 
239-0735; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, 
Waco, Texas 76710-7826, (254) 751-0335. 
(22) COMPANY: Oxid L.P.; DOCKET NUMBER: 2009-1636­
IWD-E; IDENTIFIER: RN100210350; LOCATION: Houston, Har­
ris County; TYPE OF FACILITY: organic chemical processing; 
RULE VIOLATED: TPDES Permit Number WQ0002102000, Ef­
fluent Limitations and Monitoring Requirements Number 1, 30 TAC 
§305.125(1), and the Code, §26.121(a), by failing to comply with 
permitted effluent limits for chemical oxygen demand; PENALTY: 
$16,915; ENFORCEMENT COORDINATOR: Cheryl Thompson, 
(817) 588-5886; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1486, (713) 767-3500. 
(23) COMPANY: Perkins Aluminum Smelting Inc.; DOCKET NUM­
BER: 2011-0179-WQ-E; IDENTIFIER: RN101997674; LOCATION: 
Balch Springs, Dallas County; TYPE OF FACILITY: stormwater; 
RULE VIOLATED: 30 TAC §382.25(a)(4), by failing to obtain a 
Multi-Sector General Permit; PENALTY: $700; ENFORCEMENT 
COORDINATOR: Harvey Wilson, (512) 239-0321; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 
(24) COMPANY: R Construction Company; DOCKET NUMBER: 
2011-0195-WR-E; IDENTIFIER: RN105950448; LOCATION: 
Chireno, Nacogdoches County; TYPE OF FACILITY: water rights; 
RULE VIOLATED: the Code, §11.081 and §11.121, by impounding, 
diverting, or using state water without a required permit; PENALTY: 
$350; ENFORCEMENT COORDINATOR: Jordan Jones, (512) 
239-2569; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 
(25) COMPANY: Ray French Land Company, Limited; DOCKET 
NUMBER: 2011-0135-WQ-E; IDENTIFIER: RN106020282; LO­
CATION: Weatherford, Parker County; TYPE OF FACILITY: 
stormwater; RULE VIOLATED: 30 TAC §281.25(a)(4), by failing to 
obtain a construction general permit; PENALTY: $700; ENFORCE­
MENT COORDINATOR: Jordan Jones, (512) 239-2569; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 
(26) COMPANY: Rudy’s West Bar-B-Q, LLC; DOCKET NUMBER: 
2010-1871-AIR-E; IDENTIFIER: RN105355150; LOCATION: El 
Paso, El Paso County; TYPE OF FACILITY: convenience store/truck 
stop with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§114.100(a) and THSC, §382.085(b), by failing to comply with the 
minimum oxygen content of 2.7% by weight of gasoline; PENALTY: 
$920; ENFORCEMENT COORDINATOR: Gena Hawkins, (512) 
239-2583; REGIONAL OFFICE: 401 East Franklin Avenue, Suite 
560, El Paso, Texas 79901-1206, (915) 834-4949. 
(27) COMPANY: Seventeen Lakes Homeowners Association, 
Inc.; DOCKET NUMBER: 2010-1733-WR-E; IDENTIFIER: 
RN105990543; LOCATION: Denton County; TYPE OF FACILITY: 
property; RULE VIOLATED: 30 TAC §297.11 and the Code, §11.121, 
by failing to obtain authorization prior to impounding, diverting, or 
using state water; PENALTY: $1,000; ENFORCEMENT COORDI­
NATOR: Cheryl Thompson, (817) 588-5886; REGIONAL OFFICE: 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(28) COMPANY: STOLTHAVEN HOUSTON INC.; DOCKET 
NUMBER: 2010-1667-IWD-E; IDENTIFIER: RN100210475; LO­
CATION: Houston, Harris County; TYPE OF FACILITY: refuse 
systems with an associated wastewater treatment; RULE VIOLATED: 
the Code, §26.121(a)(1), 30 TAC §305.125(1), and TPDES Permit 
Number WQ0003129000, Effluent Limitations and Monitoring Re­
quirements Numbers 1 and 4 for Outfall Number 003, by failing 
to comply with permitted effluent limitations for CBOD and DO; 
PENALTY: $20,100; SEP offset amount of $10,050 applied to Gulf 
Coast Waste Disposal Authority - River, Lakes, Bays, and Bayous 
Trash Bash; ENFORCEMENT COORDINATOR: Marty Hott, (512) 
239-2587; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous­
ton, Texas 77023-1486, (713) 767-3500. 
IN ADDITION February 25, 2011 36 TexReg 1371 
♦ ♦ ♦ 
♦ ♦ ♦ 
(29) COMPANY: TOTAL PETROCHEMICALS USA, INC.; 
DOCKET NUMBER: 2010-1300-AIR-E; IDENTIFIER: 
RN102457520; LOCATION: Port Arthur, Jefferson County; TYPE 
OF FACILITY: petrochemical plant; RULE VIOLATED: 30 TAC 
§§101.20(3), 116.115(b), (b)(2)(F) and (c), and 122.143(4), THSC, 
§382.085(b), FOP Number O-01267, STC Number 28, Air Permit 
Numbers 2347, 8983A, 9194A and PSD-TX-453M6, by failing 
to comply with the allowable hourly emissions rates; 30 TAC 
§116.115(b), (b)(2)(F) and (c), §122.143(4), THSC, §382.085(b), 
FOP Number O-01267, STC Number 28, Air Permit Number 5694A, 
General Condition (GC) Number 8, by failing to comply with the 
allowable hourly emissions rates; 30 TAC §§101.20(3), 116.115(b), 
(b)(2)(F) and (c), and 122.143(4), THSC, §382.085(b), FOP Number 
O-01267, STC Number 28, and Air Permit Numbers 16840 and 
PSD-TX-688M2, SC Number 2 and GC Number 8, by failing to 
comply with the allowable hourly emissions rates and concentrations; 
30 TAC §116.115(b)(2)(F) and (c), and §122.143(4), THSC, 
§382.085(b), FOP Number O-01267, STC Number 28, and Air Permit 
Number 56385, SC Number 1, by failing to comply with the allowable 
hourly emissions rates; 30 TAC §§101.20(1) and (3), 116.115(b)(2)(F) 
and (c), and 122.143(4), 40 CFR §60.104(a)(2)(i) and (e)(4)(i), THSC, 
§382.085(b), FOP O-01267, STC Number 28, Air Permit Numbers 
9195A and PSD-TX-453M6, by failing to comply with the allowable 
hourly emissions rates and concentrations; 30 TAC §§101.20(3), 
116.115(b), (b)(2)(F) and (c), and 122.143(4), THSC, §382.085(b), 
FOP Number O-01267, STC Number 28, and Air Permit Numbers 
18936 and PSD-TX-762M3, SC Number 8, by failing to comply 
with the allowable hourly emissions rates and concentrations; 30 
TAC §§113.780, 116.115(c), and 122.143(4), 40 CFR §63.1567(a)(2), 
THSC, §382.085(b), FOP Number O-01267, STC Number 28, and 
Air Permit Number 5694A, SC Number 3, by failing to maintain 
the proper temperature at the chlorosorb inlet, 30 TAC §§106.6, 
116.115(b) and (b)(2)(F), and 122.143(4), THSC, §382.085(b), FOP 
Number O-01267, STC Number 28, Air Permit Numbers 5694A and 
18963 and PSD-TX-762M2, GC Number 8, Air Permit Numbers 
46396 and PSD-TX-1073, 56386, and 46409, SC Number 1, by 
failing to comply with the annual allowable emission rates; 30 TAC 
§§116.110(a), 116.115(c), and 122.143(4), THSC, §382.085(b), FOP 
Number O-01267, STC Number 28 and Air Permit Number 49743, 
SC Number 4, by failing to authorize Tank 586, EPN 22TANK0586, 
for current service; 30 TAC §116.115(c) and §122.143(4), THSC, 
§382.085(b), FOP Number O-01267, STC Number 28, and Air 
Permit Numbers 46396 and PSD-TX-1073, SC Number 18 and 19, 
(previously Special Condition 10), by failing to load within the 
allowable annual throughput rates at Dock Numbers 1 and 3; 30 TAC 
§116.115(b)(2)(F) and (c), and §122.143(4), THSC, §382.085(b), 
FOP Number O-01267, STC Number 28, and Air Permit Number 
54026, SC Number 1, by failing to prevent unauthorized emissions; 
PENALTY: $211,992; SEP offset amount of $84,797 applied to 
Southeast Texas Regional Planning Commission - Meteorological 
and Air Monitoring Network; ENFORCEMENT COORDINATOR: 
Audra Benoit, (409) 899-8799; REGIONAL OFFICE: 3870 Eastex 
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 
(30) COMPANY: United States Forest Service; DOCKET NUMBER: 
2010-1999-PWS-E; IDENTIFIER: RN101222248; LOCATION: Gray 
County; TYPE OF FACILITY: federal park with a PWS; RULE VIO­
LATED: 30 TAC §290.46(d)(2)(A) and §290.110(b)(2), by failing to 
operate the disinfection equipment to maintain a disinfectant residual 
of at least 0.2 mg/L free chlorine throughout the distribution system 
at all times; PENALTY: $205; ENFORCEMENT COORDINATOR: 
Michaelle Sherlock, (210) 403-4076; REGIONAL OFFICE: 3918 
Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-9251. 
TRD-201100619 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: February 15, 2011 
Invitation for Public Comment 
The Texas Commission on Environmental Quality (TCEQ or com­
mission) announces the availability of the Fiscal Year 2010 Update 
to the Water Quality Management Plan (WQMP) developed for the 
Houston-Galveston region of Texas prepared by the Houston-Galve­
ston Area Council (H-GAC). 
The WQMP update is developed and promulgated in accordance with 
the requirements of the federal Clean Water Act, §208 and §604(b). 
The WQMP update includes WQMP review and coordination, waste­
water infrastructure planning elements, and support for watershed plan­
ning in the Lake Houston Watershed. Once the commission certifies 
the WQMP update, it is submitted to the United States Environmental 
Protection Agency for approval. The draft WQMP may contain service 
area populations for specific wastewater treatment facilities, designated 
management agency information, and data to support current wastewa­
ter infrastructure planning elements. 
A copy of the Fiscal Year 2010 H-GAC WQMP update may be found at 
the Houston-Galveston Area Council Web site located at http://www.h­
gac.com/community/water/quality. A copy of the update may also be 
viewed at the TCEQ Library, Building A, 12100 Park 35 Circle, Austin, 
Texas. 
Written comments on the draft WQMP update may be submitted to 
Dr. Clyde E. Bohmfalk, Texas Commission on Environmental Qual­
ity, Water Quality Planning Division, MC 203, P.O. Box 13087, Austin, 
Texas 78711-3087. Comments may also be faxed to (512) 239-4732, 
but must be followed up with the submission and receipt of written 
comments within three working days of when they were faxed. Writ­
ten comments must be submitted no later than 5:00 p.m. on March 31, 
2011. For further information, or questions, please contact Dr. Bohm­
falk at (512) 239-1315 or by email at clyde.bohmfalk@tceq.texas.gov. 
TRD-201100610 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: February 15, 2011 
Notice - Extension of Deadline for Nominations to Fill 
Positions on the Pollution Prevention Advisory Committee 
In the January 28, 2011, issue of the Texas Register (36 TexReg 458), 
the Texas Commission on Environmental Quality (commission) pub­
lished a Notice of Request for Nominations to Fill Positions on the 
Pollution Prevention Advisory Committee. The deadline to receive the 
written nominations was published as February 11, 2011. 
The commission has extended the deadline for receipt of written nom­
inations to 5:00 p.m., March 11, 2011, for the Notice of Request for 
Nominations to Fill Positions on the Pollution Prevention Advisory 
Committee. Written nominations must be received in the Small Busi­
ness and Environmental Assistance Division Office by 5:00 p.m. on 
March 11, 2011. 
Nominations should be directed to Mary Kelley,  Pollution Prevention  
and Education Section (MC 113), Texas Commission on Environmen­
tal Quality, P.O. Box 13087, Austin, Texas 78711-3087. They can also 
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be sent via e-mail to recycle@tceq.texas.gov or they can be faxed to 
(512) 239-1065. Documents can also be submitted via hand delivery to 
the Pollution Prevention and Education Section, MC 113, 12100 Park 
35 Circle, Building F, Suite 1301, Austin, Texas 78753. 
Questions regarding the Pollution Prevention Advisory Committee 
and the current nominations process can be directed to Mary Kel­
ley at (512) 239-6324. For more information, visit the Web site at 
http://www.tceq.texas.gov/p2/P2Recycle/ppac/PollutionPrevention­
AdvisoryCommittee.html. 
TRD-201100611 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: February 15, 2011 
Notice of Issuance of a New Air Quality Standard Permit for 
Pollution Control Projects 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) is issuing a new non-rule standard permit (SP) for pollution con­
trol projects (PCP) under Texas Health and Safety Code (THSC), Texas 
Clean Air Act (TCAA), §382.05195, Standard Permit, §382.057, Ex­
emption, and 30 Texas Administrative Code (30 TAC) Chapter 116, 
Subchapter F, Standard Permits. 
Copies of the PCP SP may be obtained from the TCEQ Web site at 
http://www.tceq.texas.gov/permitting/air/nav/standard.html or by con­
tacting the TCEQ, Office of Permitting and Registration, Air Permits 
Division, at (512) 239-1250 or Mandolin Shannon at (512) 239-6541. 
OVERVIEW OF AIR QUALITY STANDARD PERMIT  
The new air quality PCP SP can be used to authorize PCP on or af­
ter the effective date of the SP. PCPs are projects undertaken volun­
tarily or as required by any federal or state statute or rule that reduce 
or maintain currently authorized air emission limits for facilities autho­
rized by a New Source Review (NSR) permit under Chapter 116, an SP 
adopted under Chapter 116, Subchapter F, or Permits by Rule (PBR) 
adopted under 30 TAC Chapter 106. The SP contains administrative 
requirements, control and operating requirements, and recordkeeping 
requirements to ensure the protection of air quality standards and pub­
lic health. 
PUBLIC NOTICE AND COMMENT PERIOD  
As required by §116.603, Public Participation in Issuance of Stan­
dard Permits, the TCEQ published notice of the proposed SP in the 
Texas Register and newspapers of general circulation in the following 
metropolitan areas: Austin, Dallas, and Houston. The notice was pub­
lished in the August 27, 2010, issue of the Texas Register (35 TexReg 
7928) and the public comment period ended on September 27, 2010. 
PUBLIC MEETING 
The TCEQ held a public meeting on the proposed SP on September 
20, 2010, in Austin, Texas. Although a number of persons attended the 
meeting, no one submitted formal comments at the public meeting. 
ANALYSIS OF COMMENTS 
Comments were received from Luminant and United States Environ­
mental Protection Agency (EPA) Region 6. 
Luminant commented that condition number 1.D.(iii) may contain a 
typographical error. Specifically, Luminant commented that use of the 
word "until" seems inconsistent with the remainder of the condition, 
and also seems to make 1.D.(iii) inconsistent with 1.D.(i). 
No changes were made in response to this comment. Paragraph 
(1)(D)(i) allows facilities that made changes under standard permit 
registrations obtained under previous versions of the PCP SP to 
continue to operate under the version of the SP that was effective at 
the time of authorization. 
Paragraph (1)(D)(iii) requires authorizations under previous versions 
of the PCP SP to renew the authorization upon the ten-year anniversary 
of the original registration using the new non-rule SP, or until the au­
thorization is administratively incorporated into the facilities’ permit. 
In cases where incorporation of the SP is completed by incorporation 
by reference, rather than incorporation by consolidation, the SP must 
be renewed using the new non-rule SP. 
Paragraph (i) is a type of "savings clause" that allows operation for 
registrations under a previous version of the PCP SP so that those PCPs 
do not have to meet the requirements of this new PCP SP. However, 
that ability to operate is limited by paragraphs (ii) and (iii). Therefore, 
the two paragraphs are not inconsistent. This is consistent with the 
commission’s rule regarding duration and renewal of registrations to 
use SPs in §116.604. 
EPA commented that it continues to have the same concerns expressed 
in the disapproval notice published on September 15, 2010 in the Fed­
eral Register (75 FR 56423). EPA’s comment letter specifically re­
ferred to its determination that the PCP SP, as proposed, does not meet 
the Texas Standard Permits NSR State Implementation Plan (SIP), ap­
proved November 14, 2003 (68 FR 64545) because it applies to nu­
merous types of PCPs which can be used at any source that wants to 
use a PCP. EPA stated that the SIP provides an alternative process for 
approving the construction of certain categories of new and modified 
sources by providing a streamlined mechanism within categories which 
contain numerous similar sources. 
EPA’s second comment is that 40 Code of Federal Regulations (CFR) 
§70.6(d), one of its rules for the operating permits program under the 
Federal Clean Air Act (FCAA), Title V, states that general permits must 
be issued to cover "numerous similar sources." EPA states that it views 
this rule as a requirement to be followed when developing general per­
mits issued under FCAA, Title I, as well as permits developed under 
Title V. EPA again referred to the documents cited in its proposed dis­
approval notice published on September 23, 2009 (74 FR 48476). 
The following addresses EPA’s reasons for not approving the original 
version of §116.617, for disapproving the version of §116.617 adopted 
in 2006, and this new PCP SP. The commission concludes that EPA’s 
basic opposition as expressed in these notices and comments is not 
based in applicable law, and that each version of the PCP SP complies 
with the Texas SIP and federal law as in effect at the time adopted 
or issued. In this new PCP SP, the commission has, however, made 
changes in the issued PCP SP with regard to replicable procedures to 
ensure establishment of an enforceable permit. 
EPA’s Original Analysis of §116.617 PCP SP 
Prior to the September 23, 2009 EPA notice, EPA had provided only 
one reason for not approving an earlier version of §116.617 submit­
ted to EPA December 9, 2002. In a notice dated November 14, 2003, 
(68 FR 64547), EPA stated that it was not approving §116.617 because 
it did not include any provisions relating to the process by which the 
standard permit must be issued or modified. No other reasons were in­
cluded in the 2003 notice. In that notice, and two subsequent notices, 
EPA approved the commission’s Standard Permit Program, which in­
cludes the requirements for issuance of an SP, that is, the process by 
which the commission proposes and adopts all SPs. Those rules are 
in §§116.601 - 116.615, all of which are approved into the SIP, except 
the most recent version of §116.610 (40 CFR §52.2270). Furthermore, 
§116.617 and this newly issued PCP SP includes the registration and 
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registration review requirements that are prerequisites for use of a PCP 
SP. Therefore, this EPA stated concern has been addressed by the com­
mission; this is discussed in further detail in Section IV Permit Condi­
tion and Analysis. 
In the proposed disapproval notice (2009), EPA added several reasons 
for proposed disapproval of the PCP SP. The following addresses those 
comments. 
Minor NSR SIP Revision Under the FCAA and EPA rules 
EPA commented in the proposed disapproval and final disapproval FR 
notices that the latest version of the PCP SP in §116.617, even after 
it was amended to address the New York opinion, does not meet the 
requirements for a minor NSR SIP revision. In the September 23, 2009 
issue of the Federal Register (74 FR 48476), EPA acknowledges that 
§116.617 (as adopted in 2006) explicitly prohibits the use of the PCP 
SP for new major sources and major modifications, thus addressing the 
court’s decision in New York v. EPA. This proposed SP is specifically 
designed to be part of the minor NSR permit program (See Section 
(1)(A)). 
In the proposed disapproval notice, EPA states that this type of mi­
nor NSR permit is required to be applicable to "narrowly defined cat­
egories of emission sources, rather than a category of emission types." 
(emphasis supplied). Then, it states that the basis for proposing dis­
approval of §116.617 as part of the SIP is that " {a} Standard Permit 
is a minor NSR permit limited to a particular narrowly defined source 
category for which the permit is designed to cover and cannot be used 
to make site-specific determinations that are outside the scope of this 
type of permit." EPA does not cite any statute or rule that provides the 
legal basis for its finding. If there is no specific statute regarding SPs, 
and the commission is unaware that there is any such reference in the 
FCAA, then EPA must rely on its rules as a valid legal basis for this 
proposed finding. 
EPA’s approval of the commission’s Standard Permits Program is a 
finding that the FCAA and relevant permitting rules are satisfied. The 
commission’s existing §116.617 and this new PCP SP meet those appli­
cable laws and the Texas Minor NSR SIP as discussed in the following. 
FCAA §110(a)(3) provides that "air pollution prevention and air pol­
lution control at its source is the primary responsibility of States and 
local governments." This general obligation must be read in conjunc­
tion with §110(a)(2)(C), which includes the requirement to have a mi­
nor NSR permit. EPA has acknowledged that states have broad discre­
tion to develop their minor NSR programs (See e.g., EPA comments to 
Texas in the November 26, 2008 issue of the Federal Register (73 FR 
72008), which state "EPA recognizes that, under the applicable Federal 
regulations, states have broad discretion to determine the scope of their 
minor NSR programs as needed to attain and maintain the NAAQS. 
The State has significant discretion to tailor minor NSR requirements 
that are consistent with the requirements of Part 51. The State may also 
provide a rationale for why the rules are at least as stringent as the Part 
51 requirements where the revisions are different from Part 51)." 
EPA has not adopted any rules that provide detailed requirements for 
this type of permit, nor any rules prohibiting it. In fact, the applicable 
rule in 40 CFR §51.160 is broadly written and has been interpreted by 
EPA to provide states discretion to tailor their own minor NSR permit 
programs. As noted earlier, the commission’s Standard Permit Program 
is part of the approved Texas SIP, and EPA has determined it meets 40 
CFR Part 51. With regard to 40 CFR §51.160, the commission provides 
the following analysis to demonstrate that this proposed new SP meets 
the rule, as well as the SIP-approved Standard Permit Program. 
40 CFR §51.160(a) requires that SIPs set forth legally enforceable pro­
cedures that enable a state to determine whether construction or modi­
fication of a source will result in a violation of the applicable portions 
of the control strategy or interfere with attainment or maintenance of 
any National Ambient Air Quality Standards (NAAQS) in which the 
proposed source or modification is located. THSC, §382.0518, and the 
Texas SIP require that all facilities, as that term is defined in THSC,  
§382.003 and §116.10(6), obtain a permit prior to construction or mod­
ification. The commission has implemented this requirement through 
its major and minor NSR permit programs, which are SIP approved (40 
CFR §52.2270). Failure to comply with these requirements subjects the 
applicant to enforcement under the TCAA and the Texas Water Code, 
Chapters 5 and 7. 
Construction and operation under a registration of an SP requires com­
pliance with the applicable rules of the commission (§116.615(10)). 
In this permit, applicable conditions are specifically included in Sec­
tion (2). The applicable conditions include protection of public health 
(§116.610 and §116.615(1)). In this SP, these requirements are in­
cluded in Sections (1)(C)(ii) and (2)(G) and (H). 
40 CFR §51.160(b) requires the SIP to include permit procedures to 
address the requirements in 40 CFR §51.160(a), ensuring that there 
will be no violations. In addition to the commission’s enforcement 
authority, compliance with 40 CFR §51.160(b) is met by §§116.610, 
116.611, and 116.615 and Sections (1)(C)(ii), (2)(G) and (H), (4), and 
(5)(A) of this SP. 
40 CFR §51.160(c) requires that the procedures include submission of 
specific information to make the determination in subsection (a), and 
subsection (d) requires that the procedures provide that approval of any 
construction or modification must not affect the responsibility of the 
owner or operator to comply with applicable portions of the control 
strategy. These are met by §§116.610, 116.611, and 116.615, and in 
Section (4) of this SP. 
40 CFR §51.160(e) requires that the procedures identify what types and 
sizes of facilities are subject to review and the basis for determining 
which facilities are subject to review. This SP meets this requirement 
in Sections (1) and (3). 
Finally, 40 CFR §51.160(f) requires that the procedures discuss the air 
quality data and the dispersion or other air quality modeling used to 
meet the requirements of this subpart. Modeling may be required to 
demonstrate that any collateral increases in actual or allowable emis­
sion rates are protective of the NAAQS, public health and welfare, and 
physical property. This requirement is met by §116.615 and Section 
(2)(G) of this SP. 
In addition, given that Texas has a long history of implementing a com­
prehensive air permitting program, most of which is in the approved 
Texas SIP and includes the Standard Permit Program, the commis­
sion is not persuaded that the EPA guidance memos and rulemaking 
for other states cited in the FR notice provide adequate authority for 
proposing disapproval of §116.617. In particular, the FR notices cited 
on September 23, 2009 (74 FR 48476) does not concern PCP SPs, and 
does not involve disapprovals based on any failure to meet applicable 
legal requirements for minor NSR SIPs. 
EPA’s reliance on 40 CFR §70.6(d) and Guidance Documents is Un­
supportable Basis for Disapproval 
In its comments regarding this PCP SP, EPA cited 40 CFR §70.6(d), a 
rule adopted under FCAA, Title V for the operating permits program. 
The rule was not adopted under the authority of FCAA, Title I relating 
to NSR. EPA’s "view" that this rule is a requirement to be followed 
when developing general permits under FCAA, Title I is not supported 
by any rulemaking that adopts this position under FCAA, Title I. For 
this to be a requirement to be followed for any "general" NSR permits 
issued by either EPA or any State, EPA must conduct rulemaking under 
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the Federal Administrative Procedure Act, which provides opportunity 
for notice and comment of its proposed requirement (See Appalachian 
Power Co. v. EPA, 208 F.3d 1015, 1023 (D.C. Cir. 2000)). EPA’s 
appropriation of 40 CFR §70.6(d) for NSR purposes is apparently due 
to the lack of a rule adopted by EPA under its authority in FCAA, Title 
I. Additionally, EPA’s approval of the commission’s Standard Permits 
Program in 2003 did not cite 40 CFR §70.6(d) as authority for that 
approval. EPA’s "view" of its view of rule applicability simply has no 
basis in law. Lastly, EPA has cited no rational basis for applying 40 
CFR §70.6(d) to the NSR program generally, or to its review of the 
PCP SP specifically. Without such an explanation, the commission has 
no information to review and cannot take action to change the proposed 
rule. 
Similarly, guidance documents are not legally binding on states. For 
EPA to adopt binding requirements, it must do so through notice and 
comment rulemaking. (Appalachian Power Co. v. EPA. Id.) There­
fore, if EPA wants requirements for standard permits to be limited to a 
particular narrowly defined source category, it must do so through rule-
making. The analysis provided by the Texas Association of Business 
on pages 8-12 of its comment letter in response to the FR notice (un­
der Docket ID Number EPA-R06-OAR-2006-0133) provides specific 
analysis of the guidance documents cited by EPA and concludes that 
these documents are related to EPA’s consideration of various mecha­
nisms to limit potential to emit (PTE). Minor NSR permit programs do 
provide the ability to establish a PTE. However, not only do the cited 
memos not discuss PTE for pollution control SPs, they do not provide 
any legal basis for disapproval of this type of permitting program as a 
minor NSR program. Additionally, EPA has provided no rational basis 
for why the commission’s decisions regarding source category limita­
tions are inappropriate, or fail to assure attainment and maintenance 
of the NAAQS. Given that EPA has approved the commission’s minor 
case-by-case, SP, and PBR minor NSR programs, the commission is 
not persuaded that the guidance EPA relies on is appropriate for eval­
uation of a minor NSR PCP  SP.  
The Texas Minor NSR SIP 
In its approval of the Texas Standard Permit Program, EPA charac­
terized the program as one that provides for a streamlined mechanism 
for approving the construction of certain sources within categories that 
contain numerous similar sources, and states that an SP is available to 
sources that belong in categories for which TCEQ has adopted an SP 
under Chapter 116, Subchapter F in the November 14, 2003, issue of 
the Federal Register (68 FR 64546). The TCEQ rules which EPA ap­
proved in that rulemaking do not describe the program as applicable to 
"narrowly defined source" categories. The TCAA provides the com­
mission with authority to issue standard permits for new or existing 
similar facilities, provided certain findings are made. For the PCP SP, 
the similarities are in the application and use of the permit to control 
emissions of air contaminants. Numerous similar sources within cat­
egories will apply to use the PCP SP to control emissions in similar 
ways. The approved program allows for a SP, like this one, that has 
broad applicability because the necessary safeguards for protection of 
public health and compliance with other applicable legal requirements, 
as discussed elsewhere in this proposal, are included in the PCP SP. 
In addition to the lack of a supportable legal basis for its proposed dis-
approval, EPA’s  specific comments regarding its analysis as to why 
§116.617 does not meet the requirements of a minor NSR SIP are also 
not supported by statute or rule. EPA’s first comment is that it remains 
a generic permit that applies to numerous types of PCPs, which can be 
used at any source that wants to use it, and the PCP SP does not de­
lineate the type of pollution control equipment that is authorized. EPA 
stated that an individual SP must be limited to a single source category 
which consists of numerous similar sources that can meet standardized 
permit conditions. 
The PCP SP, which was first adopted by the commission in 1995, was 
and is based on both the requirements to properly control the quality of 
the air, and policy that promotes an efficient and compliant means for 
achieving that requirement. The commission’s PCP SP was adopted for 
ease of meeting requirements to install certain pollution control equip­
ment both as required under law and to voluntarily achieve emission 
reductions. The commission has found that a streamlined, yet protec­
tive, mechanism for installing pollution control equipment meets both 
the legal and public policy goals for clean air. The commission finds 
no basis to adopt separate permits for individual types of facilities (or, 
as EPA describes it, for single source categories), with the exact same 
conditions. The proposed PCP SP clearly distinguishes the require­
ments for replacement of controls from those for new controls. 
The commission disagrees with EPA’s second comment in the proposed 
disapproval notice, which is that §116.617 is designed for case-by-case 
review and source specific technical determinations, saying that if these 
types of determinations are necessary, then the state must use its mi­
nor NSR SIP case-by-case process under §116.10(a)(1). Although this 
new PCP SP requires the owner or operator to provide documenta­
tion that demonstrates that all PCP SP requirements will be met, which 
is checked by the executive director, there is no case-by-case review. 
Rather, the executive director’s staff ensures that compliance can be 
achieved with the PCP SP as well as any other applicable authoriza­
tions, and the executive director provides written acceptance of the 
project. If case-by-case review or facility specific technical determina­
tions are necessary, the executive director’s staff can notify the owner 
or operator that the PCP SP would not be available and that a NSR per­
mit under Chapter 116, Subchapter B would be required. 
Next, EPA commented in the proposed disapproval notice that the PCP 
SP does not contain replicable conditions that state how the executive 
director’s discretion is to be implemented for the individual determi­
nations, particularly with regard to those necessary in individual cases 
in lieu of generic enforceable requirements. EPA stated that specific 
replicable criteria must be set forth in the PCP SP establishing equiva­
lent emissions rates and ambient impact. The owner or operator must 
provide adequate information that is checked by the executive direc­
tor’s staff to ensure compliance with all federal and state rules and reg­
ulations, rather than making individual determinations. As discussed 
below, the commission addresses this comment in Section (4) of this 
proposed SP, explaining that the conditions of this new PCP SP are en­
forceable and replicable permit procedures and conditions. 
Finally, EPA commented in the proposed disapproval notice that the 
PCP SP is not the appropriate vehicle for any case-by-case establish­
ment of recordkeeping and monitoring requirements. This new PCP 
SP requires owners or operators to maintain copies on site of the test­
ing, monitoring, or other emission records to demonstrate that the pol­
lution control project is operated consistent with the requirements of 
the PCP SP. The PCP SP allows for replacement of control equipment, 
and therefore, the recordkeeping requirements of any other applicable 
authorizations would apply. For new equipment, the requirements in 
Sections (1) and (5)(B) apply. 
In summary, EPA has not expressly restricted the use nor applicability 
of general permits to achieve emission reductions from new or existing 
facilities for activities that are for the purpose of reducing or maintain­
ing emissions by rulemaking adopted under FCAA, Title I. The scope 
of the SP is limited to emission reduction activities at existing facilities 
to control emissions in similar ways to reduce or maintain emissions. 
Thus, this new PCP SP meets EPA’s purported standard that a permit 
be limited to similar sources. 
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TRD-201100615 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: February 15, 2011 
Notice of Water Quality Applications 
The following notice was issued on February 4, 2011 through February 
11, 2011. 
The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con­
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 
INFORMATION SECTION 
CITY OF GRAND SALINE has applied for a renewal of TPDES Per­
mit No. WQ0010179001, which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 540,000 gal­
lons per day. The facility is located east of the intersection of the T&P 
Railroad and State Highway 110, approximately 0.5 mile east-south­
east of the intersection of U.S. Highway 80 and State Highway 110 in 
Van Zandt County, Texas 75140. 
WESTERN DAIRY TRANSPORT L L C which operates the West­
ern Dairy bulk milk transport services terminal, has applied for a ma­
jor amendment to TPDES Permit No. WQ0004314000 to authorize 
conversion of the existing discharge permit to a Texas Land Applica­
tion Permit (TLAP). The existing permit authorizes the discharge of 
treated process wastewaters (wash waters or rinse waters) consisting of 
treated tank cleaning wash water, vehicle wash water, and maintenance 
wastewaters at a daily average flow not to exceed 10,000 gallons per 
day via Outfall 001. The proposed permit would authorize the disposal 
of treated process wastewaters (wash waters or rinse waters) consisting 
of tank wash water and vehicle cleaning and maintenance wastewaters 
from a milk transportation fleet via irrigation of 3.5 acres of land at a 
daily average flow not to exceed 2,000 gallons per day. This permit 
does not authorize the discharge of pollutants into water in the State. 
The facility and the disposal site are located at 771 County Road 176 
(Smith Springs Road), approximately 0.25-mile northeast of the inter­
section of U.S. Highway 281 and County Road 176, north of the City 
of Stephenville, Erath County, Texas 76401. 
TEXAS MICROBIAL APPLICATIONS INC has applied for new 
Texas Pollution Discharge Elimination System (TPDES) Sludge 
Permit No. WQ0004939000 (EPA I.D. No. TXL005019) to authorize 
the composting of wastewater treatment plant sludge. This permit 
will not authorize a discharge of pollutants into waters in the State. 
The sludge processing facility will be located south of the St. Louis 
Southwestern Railroad, approximately 7,000 feet northeast of the 
intersection of Interstate Highway 30 and Farm-to-Market Road 1870, 
in Hopkins County, Texas 75482. 
CITY OF CELESTE has applied for a renewal of TPDES Permit No. 
WQ0010146001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 94,800 gallons per day. 
The facility is located approximately 4000 feet west of U.S. Highway 
69 and approximately one mile south-southwest of the intersection of 
U.S. Highway 69 and the Atchison-Topeka and Santa Fe Railway in 
Hunt County, Texas 75423. 
CITY OF HALLSVILLE has applied for a renewal of TPDES Permit 
No. WQ0010460001, which authorizes the discharge of treated domes­
tic wastewater at a daily average flow not to exceed 800,000 gallons per 
day. The facility is located approximately 6,200 feet east of the inter­
section of Farm-to-Market Road 450 and U.S. Highway 80 and 1,100 
feet south of U.S. Highway 80 in Harrison County, Texas 75650. 
CITY OF WORTHAM has applied for a renewal of TPDES Permit No. 
WQ0010551001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 195,000 gallons per 
day. The facility is located approximately 0.75 mile east of State High­
way 14 and one mile north of Farm-to-Market Road 27 in the northeast 
section of the City of Wortham in Freestone County, Texas 76693. 
SAN ANTONIO RIVER AUTHORITY has applied for a renewal of 
TPDES Permit No. WQ0010749004, which authorizes the discharge 
of treated domestic wastewater at an annual average flow not to exceed 
3,500,000 gallons per day. This facility is also authorized to land apply 
wastewater treatment plant sludge for beneficial land use on 63.1 acres 
of land where the treatment facility is located. The domestic waste­
water treatment facility and beneficial land use site are located at 1720 
Farm-to-Market Road 1516 North, approximately 1.15 miles south of 
the intersection of Interstate Highway 10 and Farm-to-Market Road 
1516 in Bexar County, Texas 78109 
CONROE INDEPENDENT SCHOOL DISTRICT has applied for a 
renewal of TPDES Permit No. WQ0012204001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 20,000 gallons per day. The facility is located on the grounds of 
Stephen F. Austin Elementary School, approximately 1,250 feet west 
of the intersection of State Highway 105 and Waukegan Road in the 
Town of Cut and Shoot in Montgomery County, Texas 77306. 
HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO 276 has 
applied for a renewal of TPDES Permit No. WQ0012927001, which 
authorizes the discharge of treated domestic wastewater at a daily aver­
age flow not to exceed 750,000 gallons per day. The facility is located 
approximately 800 feet west of the intersection of State Highway 6 and 
West Little York Road and approximately 100 feet south of West Little 
York Road in Harris County, Texas 77084. 
TRINITY INDUSTRIES INC has applied for a renewal of TPDES Per­
mit No. WQ0014249001, which authorizes the discharge of treated do­
mestic wastewater at a daily average flow not to exceed 8,750 gallons 
per day. The facility is located approximately 1,900 feet southeast of 
the intersection of U.S. Highway 80 and County Road 3438 in Harri­
son County, Texas 75602. 
CITY OF EDGEWOOD has applied for a renewal of TPDES Permit 
No. WQ0014648001 which authorizes the discharge of treated domes­
tic wastewater at a daily average flow not to exceed 200,000 gallons per 
day. The facility is located approximately 6,000 feet north of the inter­
section of Farm-to-Market Road 859 and U.S. Highway 80 and 2,200 
feet east of Farm-to-Market Road 859 in Van Zandt County, Texas 
75117. 
CITY OF LAKEPORT has applied for a renewal of TPDES Permit No. 
WQ0014721001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 250,000 gallons per 
day. The facility is located approximately 1,200 feet northeast of the 
intersection of State Highway 149 and State Highway 322 in the City 
of Lakeport in Gregg County, Texas 75603. 
SKYMARK DEVELOPMENT COMPANY INC has applied for a 
new permit, proposed Texas Pollutant Discharge Elimination System 
(TPDES) Permit No. WQ0014992001, to authorize the discharge of 
treated domestic wastewater at a daily average flow not to exceed 
700,000 gallons per day. The facility will be located approximately 
2,650 feet west of the intersection of Howell Road and North Street, 
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on the north side of West Fork Chocolate Bayou in Fort Bend County, 
Texas 77583. 
If you need more information about these permit applications or the 
permitting process, please call the TCEQ Office of Public Assistance, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.TCEQ.state.tx.us. Si desea infor­
mación en Español, puede llamar al 1-800-687-4040. 
TRD-201100639 
LaDonna Castañuela 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: February 16, 2011 
Notice of Water Rights Applications 
Notices issued February 8, 2011 through February 11, 2011. 
APPLICATION NO. 05-4658D; Sabine River Authority, 12777 Hwy 
87 N, Orange, Texas, Applicant, seeks to amend a 10,000 acre-foot­
portion of Certificate of Adjudication No. 05-4658 to add an upstream 
diversion segment on the Sabine River and authorize a maximum com­
bined diversion rate of 34.5 cfs (15,500 gpm) from that segment, for 
multiple purposes (municipal, industrial, mining, and agriculture) in 
Panola, Harrison, Rusk and Gregg counties within the Sabine River 
Basin. More information on the application and how to participate in 
the permitting process is given below. The application was received 
on January 26, 2010. Additional information and fees were received 
on May 12, 2010 and June 15, 2010. The application was declared ad­
ministratively complete and accepted for filing on June 15, 2010. The 
TCEQ Executive Director has completed the technical review of the 
application and prepared a draft amendment. The draft amendment, 
if granted, would contain special conditions including, but not limited 
to, stream flow restriction. The application and Executive Director’s 
draft amendment are available for viewing and copying at the Office of 
the Chief Clerk, 12100 Park 35 Circle, Building F., Austin, TX 78753. 
Written public comments and requests for a public meeting should be 
submitted to the Office of the Chief Clerk at the address provided in 
the information section below within 30 days of the date of newspaper 
publication of the notice. 
APPLICATION NO. 12548; North Texas Municipal Water District (the 
District), P.O. Box 2408, Wylie, TX 75098, has applied for a Tempo­
rary Water Use Permit to divert and use not to exceed 100,448 acre-feet 
of water per year for a period of three years from the perimeter of Lake 
Lavon on the East Fork Trinity River, Trinity River Basin, for munic­
ipal purposes within its service area in the Trinity River Basin. More 
information on the application and how to participate in the permitting 
process is given below. The application was received on December 
16, 2009. Additional information and fees were received on April 22, 
2010. The application was declared administratively complete and ac­
cepted for filing on May 14, 2010. The TCEQ Executive Director has 
completed the technical review of the application and prepared a draft 
permit. The draft permit, if granted, would contain special conditions 
including, but not limited to, a streamflow restriction and a requirement 
to maintain the approved accounting plan. The application and Execu­
tive Director’s draft permit are available for viewing and copying at the 
Office of the Chief Clerk, 12100 Park 35 Circle, Building F., Austin, 
TX 78753. Written public comments and requests for a public meeting 
should be submitted to the  Office of Chief Clerk, at the address pro­
vided in the information section below, by March 4, 2011. 
INFORMATION SECTION 
To view the complete issued notice, view the notice on our web site at 
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Office 
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete 
notice. When searching the web site, type in the issued date range 
shown at the top of this document to obtain search results. 
A public meeting is intended for the taking of public comment, and is 
not a contested case hearing. 
The Executive Director can consider approval of an application unless 
a written request for a contested case hearing is filed. To request a con­
tested case hearing, you must submit the following: (1) your name (or 
for a group or association, an official representative), mailing address, 
daytime phone number, and fax number, if any: (2) applicant’s name 
and permit number; (3) the statement "[I/we] request a contested case 
hearing"; and (4) a brief and specific description of how you would be 
affected by the application in a way not common to the general public. 
You may also submit any proposed conditions to the requested applica­
tion which would satisfy your concerns. Requests for a contested case 
hearing must be submitted in writing to the TCEQ Office of the Chief 
Clerk at the address provided in the information section below. 
If a hearing request is filed, the Executive Director will not issue the re­
quested permit and may forward the application and hearing request to 
the TCEQ Commissioners for their consideration at a scheduled Com­
mission meeting. 
Written hearing requests, public comments or requests for a public 
meeting should be submitted to  the  Office of the Chief Clerk, MC 105, 
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con­
cerning the hearing process, please contact the Public Interest Counsel, 
MC 103, at the same address. For additional information, individual 
members of the general public may contact the Office of Public As­
sistance at 1-800-687-4040. General information regarding the TCEQ 
can be found at our web site at www.tceq.state.tx.us. Si desea informa­
ción en Español, puede llamar al 1-800-687-4040. 
TRD-201100638 
LaDonna Castañuela 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: February 16, 2011 
Proposal for Decision 
The State Office of Administrative Hearings issued a Proposal for Deci­
sion and Order to the Texas Commission on Environmental Quality on 
February 9, 2011, in the matter of the Executive Director of the Texas 
Commission on Environmental Quality, Petitioner v. D.C.T.D., Inc., 
d/b/a Boomers; SOAH Docket No. 582-10-4853; TCEQ Docket No. 
2009-1334-PST-E. The commission will consider the Administrative 
Law Judge’s Proposal for Decision and Order regarding the enforce­
ment action against D.C.T.D., Inc., d/b/a Boomers on a date and time to 
be determined by the Office of the Chief Clerk in Room 201S of Build­
ing E, 12100 N. Interstate 35, Austin, Texas. This posting is Notice of 
Opportunity to Comment on the Proposal for Decision and Order. The 
comment period will end 30 days from date of this publication. Written 
public comments should be submitted to the Office of the Chief Clerk, 
MC-105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. If you 
have any questions or need assistance, please contact Melissa Chao, 
Office of the Chief Clerk, (512) 239-3300. 
TRD-201100640 
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LaDonna Castañuela 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: February 16, 2011 
Department of State Health Services 
Notice of Request for Proposals for Zoonosis Control Animal 
Friendly Grants for the Spay/Neuter Project 
INTRODUCTION 
The Department of State Health Service’s (DSHS), Zoonosis Control 
Branch, announces a Request for Proposals (RFP) for the sterilization 
of dogs and cats owned by the public. The RFP was released on Feb­
ruary 15, 2011. 
PURPOSE 
DSHS, Zoonosis Control Branch, announces the expected availability 
of fiscal year 2012 state funds from the sale of Animal Friendly license 
plates to provide grants for the sterilization of dogs and cats owned by 
the public at no or minimal cost. 
PERIOD OF PROJECT 
It is expected that the contract will begin on or about September 1, 
2011, and will be made for a 12-month budget period with a project 
period of 2 years. 
AVAILABLE FUNDS 
Approximately $200,000 is expected to be available to fund multiple 
contracts. One grant award per project period will be awarded per 
agency for the sterilization of dogs and/or cats. The specific dollar 
amount awarded to each applicant depends upon the merit and scope 
of the proposed project. 
ELIGIBLE APPLICANTS 
Eligible applicants include: a private or public animal shelter (releasing 
agency); an organization that is qualified as a charitable organization 
under Internal Revenue Code, §501(c)(3), that has animal welfare or 
sterilizing dogs and cats owned by the general public at minimal or no 
cost as its primary purpose; or a local nonprofit veterinary medical asso­
ciation--an organization set up by and comprised of several volunteer 
veterinarians in their immediate region for the purpose of presenting 
continuing education, planning group activities, or discussing issues 
common to their professional field, and has an established program for 
sterilizing dogs and cats owned by the general public at minimal or no 
cost. If an applicant is currently debarred, suspended, or otherwise ex­
cluded or ineligible for participation in federal or state assistance pro­
grams, the applicant is ineligible to apply for funds under this RFP. 
SCHEDULE OF EVENTS 
Issuance of the RFP: February 15, 2011 
Application Deadline: April 18, 2011, 2:00 p.m. CDT 
Award Notification on or about: June 1, 2011 
Contract Start Date on or about: September 1, 2011 
TO OBTAIN A COPY OF THE RFP 
It is preferred that requests to obtain a copy of the RFP, scheduled for 
release on February 15, 2011, be downloaded from the Electronic State 
Business Daily (ESBD) website at http://esbd.cpa.state.tx.us. Those 
organizations without Internet access may obtain a copy of the RFP 
by contacting Stefanie Jackson, Client Services Contracting Unit Mail 
Code 1886, Department of State Health Services, P.O. Box 149347, 
Austin, Texas 78714-9347, Fax: (512) 458-7351, email: stefanie.jack­
son@dshs.state.tx.us. 
CONTACT PERSON 
All communications concerning the RFP shall be addressed in writing, 
by mail, by fax, or by e-mail to Stefanie Jackson, Client Services Con­
tracting Unit Mail Code 1886, Department of State Health Services, 
P.O. Box 149347, Austin, Texas 78714-9347, Fax: (512) 458-7351, 
email: stefanie.jackson@dshs.state.tx.us. 
TRD-201100637 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Filed: February 16, 2011 
Texas Lottery Commission 
Instant Game Number 1311 "Number Safari" 
1.0 Name and Style of Game. 
A. The name of Instant Game No. 1311 is "NUMBER SAFARI". The 
play style is "multiple games". 
1.1 Price of Instant Ticket. 
A. Tickets for Instant Game No. 1311 shall be $1.00 per ticket. 
1.2 Definitions in Instant Game No. 1311. 
A. Display Printing - That area of the instant game ticket outside of the 
area where the Overprint and Play Symbols appear. 
B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the ticket. 
C. Play Symbol - The printed data under the latex on the front of the 
instant ticket that is used to determine eligibility for a prize. Each 
Play Symbol is printed in Symbol font in black ink in positive except 
for dual-image games. The possible black play symbols for SCENE 
1 (WILD 1), SCENE 2 (TALL 2) and SCENE 4 (FAST 4) are: 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30.. The possible black play symbols for SCENE 
3  (MIGHTY  3)  and SCENE  5 (FIERCE  5)  are:  LION  SYMBOL,  
MONKEY SYMBOL, RHINO SYMBOL, BUFFALO SYMBOL, 
CROCODILE SYMBOL, HYENA SYMBOL, GIRAFFE SYMBOL, 
ANTELOPE SYMBOL, ZEBRA SYMBOL, TURTLE SYMBOL, 
TIGER SYMBOL, SNAKE SYMBOL, HIPPO SYMBOL, FISH 
SYMBOL. A possible black play symbol for SCENE 1 (WILD 1) is 1 
SYMBOL. A possible black play symbol for SCENE 2 (TALL 2) is 2 
SYMBOL. A possible black play symbol for SCENE 3 (MIGHTY 3) 
is 3 SYMBOL. A possible black play symbol for SCENE 4 (FAST 4) 
is 4 SYMBOL. A possible black play symbol for SCENE 5 (FIERCE 
5) is 5 SYMBOL. The possible black play symbols for SCENES 1-5 
are: $1.00, $2.00, $3.00, $4.00, $5.00, $6.00, $10.00, $20.00, $30.00, 
$60.00, $100, $300 and $1,000. 
D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
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E. Serial Number - A unique 14 (fourteen) digit number appearing un­
der the latex scratch-off covering on the front of the ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is positioned beneath the bottom row of play data in the scratched-off 
play area. The Serial Number is for validation purposes and cannot be 
used to play the game. The format will be: 00000000000000. 
F. Low-Tier Prize - A prize of $1.00, $2.00, $3.00, $4.00, $6.00, $10.00 
or $20.00. 
G. Mid-Tier Prize - A prize of $30.00, $60.00, $100 or $300. 
H. High Tier Prize - A prize of $1,000. 
I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) bar code which will include a four (4) digit game ID, the seven 
(7) digit pack number, the three (3) digit ticket number and the ten (10) 
digit Validation Number. The bar code appears on the back of the ticket. 
J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1311), a seven (7) digit pack number, and 
a three (3) digit ticket number. Ticket numbers start with 001 and end 
with 150 within each pack. The format will be: 1311-0000001-001. 
K. Pack - A pack of "NUMBER SAFARI" Instant Game tickets con­
tains 150 tickets, packed in plastic shrink-wrapping and fanfolded in 
pages of five (5). Tickets 001 to 005 will be on the top page; tickets 
006 to 010 on the next page; etc.; and tickets 146 to 150 will be on the 
last page with backs exposed. Ticket 001 will be folded over so the 
front of ticket 001 and 010 will be exposed. 
L. Non-Winning Ticket - A ticket which is not programmed to be a 
winning ticket or a ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 
M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"NUMBER SAFARI" Instant Game No. 1311 ticket. 
2.0 Determination of Prize Winners. The determination of prize win­
ners is subject to the general ticket validation requirements set forth in 
Texas Lottery Rule §401.302, Instant Game Rules, these Game Proce­
dures, and the requirements set out on the back of each instant ticket. 
A prize winner in the "NUMBER SAFARI" Instant Game SCENE 1 
(WILD 1) is determined once the latex on the ticket is scratched off 
to expose 10 (ten) Play Symbols. SCENE 1 (WILD 1): If a player 
matches any of YOUR NUMBERS play symbols to either of the WIN­
NING NUMBER play symbol, the player wins the PRIZE for that num­
ber. If a player reveals a "1 SYMBOL" play symbol, the player wins 
TRIPLE the PRIZE for that symbol! A prize winner in the "NUMBER 
SAFARI" Instant Game SCENE 2 (TALL 2) is determined once the la­
tex on the ticket is scratched off to expose 16 (sixteen) Play Symbols. 
SCENE 2 (TALL 2): If a player reveals 3 identical NUMBERS play 
symbols within a ROW, the player wins the PRIZE for that ROW. If a 
player reveals a "2 SYMBOL" play symbol, the player wins TRIPLE 
the PRIZE for that row! A prize winner in the "NUMBER SAFARI" 
Instant Game SCENE 3 (MIGHTY 3) is determined once the latex on 
the ticket is scratched off to expose 10 (ten) Play Symbols. SCENE 3 
(MIGHTY 3): If a player matches any of YOUR SYMBOLS play sym­
bols to either of the WINNING SYMBOL play symbol, the player wins 
the PRIZE for that symbol. If a player reveals a "3 SYMBOL" play 
symbol, the player wins TRIPLE the PRIZE for that symbol! A prize 
winner in the "NUMBER SAFARI" Instant Game SCENE 4 (FAST 4) 
is determined once the latex on the ticket is scratched off to expose 
16 (sixteen) Play Symbols. SCENE 4 (FAST 4): If a player reveals 3 
identical NUMBERS play symbols within a ROW, the player wins the 
PRIZE for that ROW. If a player reveals a "4 SYMBOL" play sym­
bol, the player wins TRIPLE the PRIZE for that row! A prize winner 
in the "NUMBER SAFARI" Instant Game SCENE 5 (FIERCE 5) is 
determined once the latex on the ticket is scratched off to expose 10 
(ten) Play Symbols. SCENE 5 (FIERCE 5): If a player matches any 
of YOUR SYMBOLS play symbols to either of the WINNING SYM­
BOL play symbol, the player wins the PRIZE for that symbol. If a 
player reveals a "5 SYMBOL" play symbol, the player wins TRIPLE 
the PRIZE for that symbol! No portion of the display printing nor any 
extraneous matter whatsoever shall be usable or playable as a part of 
the Instant Game. 
2.1 Instant Ticket Validation Requirements. 
A. To be a valid Instant Game ticket, all of the following requirements 
must be met:  
1. In SCENE 1 (WILD 1) exactly 10 (ten) Play Symbols must appear 
under the latex overprint on the front portion of the ticket; in SCENE 2 
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(TALL 2) exactly 16 (sixteen) Play Symbols must appear under the la­
tex overprint on the front portion of the ticket; in SCENE 3 (MIGHTY 
3) exactly 10 (ten) Play Symbols must appear under the latex overprint 
on the front portion of the ticket; in SCENE 4 (FAST 4) exactly 16 (six­
teen) Play Symbols must appear under the latex overprint on the front 
portion of the ticket; in SCENE 5 (FIERCE 5) exactly 10 (ten) Play 
Symbols must appear under the latex overprint on the front portion of 
the ticket; 
2. Each of the Play Symbols must have a Play Symbol Caption under­
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 
3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 
4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 
5. The ticket shall be intact; 
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num­
ber must be present in their entirety and be fully legible; 
7. The Serial Number must correspond, using the Texas Lottery’s 
codes, to the Play Symbols on the ticket; 
8. The ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any manner; 
9. The ticket must not be counterfeit in whole or in part; 
10. The ticket must have been issued by the Texas Lottery in an autho­
rized manner; 
11. The ticket must not have been stolen, nor appear on any list of 
omitted tickets or non-activated tickets on file at the Texas Lottery; 
12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man­
ner; 
13. The ticket must be complete and not miscut. SCENE 1 (WILD 
1) will have exactly 10 (ten) Play Symbols; SCENE 2 (TALL 2) will 
have exactly 16 (sixteen) Play Symbols; SCENE 3 (MIGHTY 3) will 
have exactly 10 (ten) Play Symbols; SCENE 4 (FAST 4) will have 
exactly 16 (sixteen) Play Symbols; and SCENE 5 (FIERCE 5) will 
have exactly 10 (ten) Play Symbols. The Play Symbols will appear 
under the latex overprint on the front portion of the ticket, exactly one 
Serial Number, exactly one Retailer Validation Code, and exactly one 
Pack-Ticket Number on the ticket; 
14. The Serial Number of an apparent winning ticket shall correspond 
with the Texas Lottery’s Serial Numbers for winning tickets, and a 
ticket with that Serial Number shall not have been paid previously; 
15. The ticket must not be blank or partially blank, misregistered, de­
fective or printed or produced in error; 
16. For each of the five scenes, each of the ticket’s Play Symbols as 
set forth in 2.1.A.13 must be exactly one of those described in Section 
1.2.C of these Game Procedures; 
17. For each of the five scenes, each of the ticket’s Play Symbols as 
set forth in 2.1.A.13 must be printed in the Symbol font and must cor­
respond precisely to the artwork on file at the Texas Lottery; the ticket 
Serial Numbers must be printed in the Serial font and must correspond 
precisely to the artwork on file at the Texas Lottery; and the Pack-Ticket 
Number must be printed in the Pack-Ticket Number font and must cor­
respond precisely to the artwork on file at the Texas Lottery; 
18. The display printing on the ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; 
and 
19. The ticket must have been received by the Texas Lottery by appli­
cable deadlines. 
B. The ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery’s Rules governing the award 
of prizes of the amount to be validated, and any  confidential validation 
and security tests of the Texas Lottery. 
C. Any Instant Game ticket not passing all of the validation require­
ments is void and ineligible for any prize and shall not be paid. How­
ever, the Executive Director may, solely at the Executive Director’s 
discretion, refund the retail sales price of the ticket. In the event a de­
fective ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective ticket with another un­
played ticket in that Instant Game (or a ticket of equivalent sales price 
from any other current Instant Lottery game) or refund the retail sales 
price of the ticket, solely at the Executive Director’s discretion. 
2.2 Programmed Game Parameters. 
A. Consecutive non-winning tickets will not have identical play data, 
spot for spot. 
B. The top prize will appear at least once on every ticket unless other­
wise restricted. 
C. The designated number of 1, 2, 3, 4 or 5 (tripler) play symbols will 
only appear on intended winning tickets on the appropriate scene as 
dictated by the prize structure. 
D. There will be no occurrence of a tripler play symbol appearing more 
than once on a ticket. 
E. SCENE 1 (WILD 1): No duplicate WINNING NUMBERS play 
symbols on a ticket. 
F. SCENE 1 (WILD 1): No duplicate non-winning YOUR NUMBERS 
play symbols on a ticket. 
G. SCENE 1 (WILD 1): No duplicate non-winning prize symbols on a 
ticket. 
H. SCENE 2 (TALL 2) & SCENE 4 (FAST 4): No duplicate non-
winning prize symbols on a ticket. 
I. SCENE 2 (TALL 2) & SCENE 4 (FAST 4): No ticket will contain 3 
duplicate play symbols vertically or diagonally. 
J.  SCENE 2 (TALL 2) & SCENE 4 (FAST 4):  There will be many near  
wins defined as having two duplicate play symbols within a ROW on 
non-winning tickets. 
K. SCENE 2 (TALL 2) & SCENE 4 (FAST 4): No duplicate non-
winning ROWs on a ticket. 
L. SCENE 3 (MIGHTY 3) & SCENE 5 (FIERCE 5): No duplicate 
WINNING SYMBOL play symbols on a ticket. 
M. SCENE 3 (MIGHTY 3) & SCENE 5 (FIERCE 5): No duplicate 
non-winning YOUR SYMBOLS play symbols on a ticket. 
N. SCENE 3 (MIGHTY 3) & SCENE 5 (FIERCE 5): No duplicate 
non-winning prize symbols on a ticket. 
2.3 Procedure for Claiming Prizes. 
A. To claim a "NUMBER SAFARI" Instant Game prize of $1.00, 
$2.00, $3.00, $4.00, $6.00, $10.00, $20.00, $30.00, $60.00, $100 or 
$300, a claimant shall sign the back of the ticket in the space desig­
nated on the ticket and present the winning ticket to any Texas Lottery 
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Retailer. The Texas Lottery Retailer shall verify the claim and, if valid, 
and upon presentation of proper identification, if appropriate, make 
payment of the amount due the claimant and physically void the ticket; 
provided that the Texas Lottery Retailer may, but is not required, to 
pay a $30.00, $60.00, $100 or $300 ticket. In the event the Texas 
Lottery Retailer cannot verify the claim, the Texas Lottery Retailer 
shall provide the claimant with a claim form and instruct the claimant 
on how to file a claim with the Texas Lottery. If the claim is validated 
by the Texas Lottery, a check shall be forwarded to the claimant in the 
amount due. In the event the claim is not validated, the claim shall be 
denied and the claimant shall be notified promptly. A claimant may 
also claim any of the above prizes under the procedure described in 
Section 2.3.B and Section and 2.3.C of these Game Procedures. 
B. To claim a "NUMBER SAFARI" Instant Game prize of $1,000, the 
claimant must sign the winning ticket and present it at one of the Texas 
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery, 
payment will be made to the bearer of the validated winning ticket 
for that prize upon presentation of proper identification. When paying 
a prize of $600 or more, the Texas Lottery shall file the appropriate 
income reporting form with the Internal Revenue Service (IRS) and 
shall withhold federal income tax at a rate set by the IRS if required. In 
the event that the claim is not validated by the Texas Lottery, the claim 
shall be denied and the claimant shall be notified promptly. 
C. As an alternative method of claiming a "NUMBER SAFARI" In­
stant Game prize, the claimant must sign the winning ticket, thoroughly 
complete a claim form, and mail both to: Texas Lottery Commission, 
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send­
ing a ticket remains with the claimant. In the event that the claim is 
not validated by the Texas Lottery, the claim shall be denied and the 
claimant shall be notified promptly. 
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct a sufficient amount from the winnings of a person who has 
been finally determined to be: 
1. delinquent in the payment of a tax or other money collected by the 
Comptroller, the Texas Workforce Commission, or Texas Alcoholic 
Beverage Commission; 
2. delinquent in making child support payments administered or col­
lected by the Attorney General; 
3. delinquent in reimbursing the Texas Health and Human Services 
Commission for a benefit granted in error under the food stamp pro­
gram or the program of financial assistance under Chapter 31, Human 
Resources Code; 
4. in default on a loan made under Chapter 52, Education Code; or 
5. in default on a loan guaranteed under Chapter 57, Education Code. 
E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per­
son shall be withheld until the debt or taxes are paid. 
2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 
A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 
B. if there is any question regarding the identity of the claimant; 
C. if there is any question regarding the validity of the ticket presented 
for payment; or 
D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia­
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 
2.5 Payment of Prizes to Persons Under 18. If a person under the age 
of 18 years is entitled to a cash prize of less than $600 from the "NUM­
BER SAFARI" Instant Game, the Texas Lottery shall deliver to an adult 
member of the minor’s family or the minor’s guardian a check or war­
rant in the amount of the prize payable to the order of the minor. 
2.6 If a person under the age of 18 years is entitled to a cash prize 
of more than $600 from the "NUMBER SAFARI" Instant Game, the 
Texas Lottery shall deposit the amount of the prize in a custodial bank 
account, with an adult member of the minor’s family or the minor’s 
guardian serving as custodian for the minor. 
2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military person­
nel as set forth in Texas Government Code, §466.408. Any prize not 
claimed within that period, and in the manner specified in these Game 
Procedures and on the back of each ticket, shall be forfeited. 
2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of tickets ordered. The number of actual prizes available 
in a game may vary based on number of tickets manufactured, testing, 
distribution, sales and number of prizes claimed. An Instant Game 
ticket may continue to be sold even when all the top prizes have been 
claimed. 
3.0 Instant Ticket Ownership. 
A. Until such time as a signature is placed upon the back portion of an 
Instant Game ticket in  the  space designated, a ticket shall be owned by 
the physical possessor of said ticket. When a signature is placed on the 
back of the ticket in the space designated, the player whose signature 
appears in that area shall be the owner of the ticket and shall be entitled 
to any prize attributable thereto. Notwithstanding any name or names 
submitted on a claim form, the Executive Director shall make payment 
to the player whose signature appears on the back of the ticket in the 
space designated. If more than one name appears on the back of the 
ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 
B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game tickets and shall not be required to pay on a lost or stolen Instant 
Game ticket. 
4.0 Number and Value of Instant Prizes. There will be approximately 
10,080,000 tickets in the Instant Game No. 1311. The approximate 
number and value of prizes in the game are as follows: 
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A. The actual number of tickets in the game may be increased or de­
creased at the sole discretion of the Texas Lottery Commission. 
5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1311 
without advance notice, at which point no further tickets in that game 
may be sold. The determination of the closing date and reasons for 
closing the game will be made in accordance with the instant game 
closing procedures and the Instant Game Rules, 16 TAC §401.302(j). 
6.0 Governing Law. In purchasing an Instant Game ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In­
stant Game No. 1311, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all 
final decisions of the Executive Director. 
TRD-201100631 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: February 16, 2011 
♦ ♦ ♦ 
Instant Game Number 1314 "Spin to Win" 
1.0 Name and Style of Game. 
A. The name of Instant Game No. 1314 is "SPIN TO WIN". The play 
style is "key number match with auto win". 
1.1 Price of Instant Ticket. 
A. Tickets for Instant Game No. 1314 shall be $2.00 per ticket. 
1.2 Definitions in Instant Game No. 1314. 
A. Display Printing - That area of the instant game ticket outside of the 
area where the Overprint and Play Symbols appear. 
B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the ticket. 
C. Play Symbol - The printed data under the latex on the front of the 
instant ticket that is used to determine eligibility for a prize. Each Play 
Symbol is printed in Symbol font in black ink in positive except for 
dual-image games. The possible black  play  symbols are:  1, 2, 3, 4, 5,  
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30,31, 32, 33, 34, 35, 36, 00 SYMBOL, $2.00, $4.00, 
$5.00, $10.00, $20.00, $50.00, $100, $1,000 or $20,000. 
D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
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E. Serial Number - A unique 14 (fourteen) digit number appearing un­
der the latex scratch-off covering on the front of the ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is positioned beneath the bottom row of play data in the scratched-off 
play area. The Serial Number is for validation purposes and cannot be 
used to play the game. The format will be: 00000000000000. 
F. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $10.00 or $20.00. 
G. Mid-Tier Prize - A prize of $50.00 or $100. 
H. High-Tier Prize - A prize of $1,000, or $20,000. 
I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) bar code which will include a four (4) digit game ID, the seven 
(7) digit pack number, the three (3) digit ticket number and the ten (10) 
digit Validation Number. The bar code appears on the back of the ticket. 
J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1314), a seven (7) digit pack number, and 
a three (3) digit ticket number. Ticket numbers start with 001 and end 
with 125 within each pack. The format will be: 1314-0000001-001. 
K. Pack - A pack of "SPIN TO WIN" Instant Game tickets contains 
125 tickets, packed in plastic shrink-wrapping and fanfolded in pages 
of two (2). One ticket will be folded over to expose a front and back 
of one ticket on each pack. Please note the books will be in an A, B. C 
and D configuration. 
L. Non-Winning Ticket - A ticket which is not programmed to be a 
winning ticket or a ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 
M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"SPIN TO WIN" Instant  Game  No. 1314 ticket. 
2.0 Determination of Prize Winners. The determination of prize win­
ners is subject to the general ticket validation requirements set forth in 
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce­
dures, and the requirements set out on the back of each instant ticket. 
A prize winner in the "SPIN TO WIN" Instant Game is determined 
once the latex on the ticket is scratched off to expose 22 (twenty-two) 
Play Symbols. If a player matches any of the PLAYER numbers play 
symbols to either WHEEL NUMBER play symbol, the player wins the 
PRIZE for that number. If a player reveals a "00" play symbol, the 
player wins the PRIZE for that symbol instantly. No portion of the dis­
play printing nor any extraneous matter whatsoever shall be usable or 
playable as a part of the Instant Game. 
2.1 Instant Ticket Validation Requirements. 
A. To be a valid Instant Game ticket, all of the following requirements 
must be met: 
1. Exactly 22 (twenty-two) Play Symbols must appear under the latex 
overprint on the front portion of the ticket; 
2. Each of the Play Symbols must have a Play Symbol Caption under­
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 
3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 
4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 
5. The ticket shall be intact; 
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num­
ber must be present in their entirety and be fully legible; 
7. The Serial Number must correspond, using the Texas Lottery’s 
codes, to the Play Symbols on the ticket; 
8. The ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any m anner;  
9. The ticket must not be counterfeit in whole or in part; 
10. The ticket must have been issued by the Texas Lottery in an autho­
rized manner; 
11. The ticket must not have been stolen, nor appear on any list of 
omitted tickets or non-activated tickets on file at the Texas Lottery; 
12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man­
ner; 
13. The ticket must be complete and not miscut, and have exactly 
22 (twenty-two) Play Symbols under the latex overprint on the front 
portion of the ticket, exactly one Serial Number, exactly one Retailer 
Validation Code, and exactly one Pack-Ticket Number on the ticket; 
14. The Serial Number of an apparent winning ticket shall correspond 
with the Texas Lottery’s Serial Numbers for winning tickets, and a 
ticket with that Serial Number shall not have been paid previously; 
15. The ticket must not be blank or partially blank, misregistered, de­
fective or printed or produced in error; 
16. Each of the 22 (twenty-two) Play Symbols must be exactly one of 
those described in Section 1.2.C of these Game Procedures; 
17. Each of the 22 (twenty-two) Play Symbols on the ticket must be 
printed in the Symbol font and must correspond precisely to the artwork 
on file at the Texas Lottery; the ticket Serial Numbers must be printed 
in the Serial font and must correspond precisely to the artwork on file at 
the Texas Lottery; and the Pack-Ticket Number must be printed in the 
Pack-Ticket Number font and must correspond precisely to the artwork 
on file at the Texas Lottery; 
18. The display printing on the ticket must be regular in every respect 
and correspond precisely to the artwork on file at the Texas Lottery; 
and 
19. The ticket must have been received by the Texas Lottery by appli­
cable deadlines. 
B. The ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery’s Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 
C. Any Instant Game ticket not passing all of the validation require­
ments is void and ineligible for any prize and shall not be paid. How­
ever, the Executive Director may, solely at the Executive Director’s 
discretion, refund the retail sales price of the ticket. In the event a de­
fective ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective ticket with another un­
played ticket in that Instant Game (or a ticket of equivalent sales price 
from any other current Instant Lottery game) or refund the retail sales 
price of the ticket, solely at the Executive Director’s discretion. 
2.2 Programmed Game Parameters. 
A. Consecutive non-winning tickets in a pack will not have identical 
play data, spot for spot. 
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B. No three or more duplicate non-winning prize symbols will appear 
on a ticket. 
C. No duplicate non-winning PLAYER 1 - 10 play symbols on a ticket. 
D. No duplicate WHEEL NUMBER play symbols on a ticket. 
E. Non-winning prize symbols will never be the same as the winning 
prize symbol(s). 
F. No prize amount in a non-winning spot will correspond with the play 
symbol (i.e. 5 and $5). 
G. The "00" (auto win) play symbol will never appear more than once 
on a ticket. 
H. The top prize symbol will appear on every ticket unless otherwise 
restricted. 
2.3 Procedure for Claiming Prizes. 
A.  To  claim a "SPIN TO WIN" Instant  Game  prize of $2.00, $4.00, 
$5.00, $10.00, $20.00, $50.00 or $100, a claimant shall sign the back of 
the ticket in the space designated on the ticket and present the winning 
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall 
verify the claim and, if valid, and upon presentation of proper identi­
fication, if appropriate, make payment of the amount due the claimant 
and physically void the ticket; provided that the Texas Lottery Retailer 
may, but is not required, to pay a $50.00 or $100 ticket. In the event 
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery 
Retailer shall provide the claimant with a claim form and instruct the 
claimant on how to file a claim with the Texas Lottery. If the claim 
is validated by the Texas Lottery, a check shall be forwarded to the 
claimant in the amount due. In the event the claim is not validated, the 
claim shall be denied and the claimant shall be notified promptly. A 
claimant may also claim any of the above prizes under the procedure 
described in Section 2.3.B  and Section 2.3.C of these Game Procedures. 
B.  To  claim a "SPIN TO WIN" Instant Game prize of $1,000 or 
$20,000, the claimant must sign the winning ticket and present it at 
one of the Texas Lottery’s Claim Centers. If the claim is validated by 
the Texas Lottery, payment will be made to the bearer of the validated 
winning ticket for that prize upon presentation of proper identification. 
When paying a prize of $600 or more, the Texas Lottery shall file the 
appropriate income reporting form with the Internal Revenue Service 
(IRS) and shall withhold federal income tax at a rate set by the IRS 
if required. In the event that the claim is not validated by the Texas 
Lottery, the claim shall be denied and the claimant shall be notified 
promptly. 
C. As an alternative method of claiming a "SPIN TO WIN" Instant 
Game prize, the claimant must sign the winning ticket, thoroughly 
complete a claim form, and mail both to: Texas Lottery Commission, 
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send­
ing a ticket remains with the claimant. In the event that the claim is 
not validated by the Texas Lottery, the claim shall be denied and the 
claimant shall be notified promptly. 
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct a sufficient amount from the winnings of a person who has 
been finally determined to be: 
1. delinquent in the payment of a tax or other money collected by the 
Comptroller, the Texas Workforce Commission, or Texas Alcoholic 
Beverage Commission; 
2. delinquent in making child support payments administered or col­
lected by the Attorney General; 
3. delinquent in reimbursing the Texas Health and Human Services 
Commission for a benefit granted in error under the food stamp pro­
gram or the program of financial assistance under Chapter 31, Human 
Resources Code; 
4. in default on a loan made under Chapter 52, Education Code; or 
5. in default on a loan guaranteed under Chapter 57, Education Code. 
E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per­
son shall be withheld until the debt or taxes are paid. 
2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 
A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 
B. if there is any question regarding the identity of the claimant; 
C. if there is any question regarding the validity of the ticket presented 
for payment; or 
D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia­
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 
2.5 Payment of Prizes to Persons Under 18. If a person under the age of 
18 years is entitled to a cash prize of less than $600 from the "SPIN TO 
WIN" Instant Game, the Texas Lottery shall deliver to an adult member 
of the minor’s family or the minor’s guardian a check or warrant in the 
amount of the prize payable to the order of the minor. 
2.6 If a person under the age of 18 years is entitled to a cash prize of 
more than $600 from the "SPIN TO WIN" Instant Game, the Texas Lot­
tery shall deposit the amount of the prize in a custodial bank account, 
with an adult member of the minor’s family or the minor’s guardian 
serving as custodian for the minor. 
2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military person­
nel as set forth in Texas Government Code, §466.408. Any prize not 
claimed within that period, and in the manner specified in these Game 
Procedures and on the back of each ticket, shall be forfeited. 
2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of tickets ordered. The number of actual prizes available 
in a game may vary based on number of tickets manufactured, testing, 
distribution, sales and number of prizes claimed. An Instant Game 
ticket may continue to be sold even when all the top prizes have been 
claimed. 
3.0 Instant Ticket Ownership. 
A. Until such time as a signature is placed upon the back portion of an 
Instant Game ticket in  the space designated, a ticket shall be owned by 
the physical possessor of said ticket. When a signature is placed on the 
back of the ticket in the space designated, the player whose signature 
appears in that area shall be the owner of the ticket and shall be entitled 
to any prize attributable thereto. Notwithstanding any name or names 
submitted on a claim form, the Executive Director shall make payment 
to the player whose signature appears on the back of the ticket in the 
space designated. If more than one name appears on the back of the 
ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 
B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game tickets and shall not be required to pay on a lost or stolen Instant 
Game ticket. 
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4.0 Number and Value of Instant Prizes. There will be approximately 
8,040,000 tickets in the Instant Game No. 1314. The approximate 
number and value of prizes in the game are as follows:  
A. The actual number of tickets in the game may be increased or de­
creased at the sole discretion of the Texas Lottery Commission. 
5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1314 
without advance notice, at which point no further tickets in that game 
may be sold. The determination of the closing date and reasons for 
closing the game will be made in accordance with the instant game 
closing procedures and the Instant Game Rules, 16 TAC §401.302(j). 
6.0 Governing Law. In purchasing an Instant Game ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In­
stant Game No. 1314, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC §401.301(j) and all 
final decisions of the Executive Director. 
TRD-201100632 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: February 16, 2011 
♦ ♦ ♦ 
Instant Game Number 1315 "Cash Extravaganza" 
1.0 Name and Style of Game. 
A. The name of Instant Game No. 1315 is "CASH EXTRAVA­
GANZA". The play style is "key number match with auto win and 
win x 10". 
1.1 Price of Instant Ticket. 
A. Tickets for Instant Game No. 1315 shall be $5.00 per ticket. 
1.2 Definitions in Instant Game No. 1315. 
A. Display Printing - That area of the instant game ticket outside of the 
area where the Overprint and Play Symbols appear. 
B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the ticket. 
C. Play Symbol - The printed data under the latex on the front of the 
instant ticket that is used to determine eligibility for a prize. Each Play 
Symbol is printed in Symbol font in black ink in positive except for 
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 
5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, $$ 
SYMBOL, DOLLAR BILL SYMBOL, $5.00, $10.00, $15.00, $20.00, 
$50.00, $100, $200, $2,000 and $50,000. 
D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
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E. Serial Number - A unique 14 (fourteen) digit number appearing un­
der the latex scratch-off covering on the front of the ticket. There will 
be a four (4)-digit "security number" which will be individually boxed 
and randomly placed within the number. The remaining ten (10) digits 
of the Serial Number are the Validation Number. The Serial Number 
is positioned beneath the bottom row of play data in the scratched-off 
play area. The Serial Number is for validation purposes and cannot be 
used to play the game. The format will be: 00000000000000. 
F. Low-Tier Prize - A prize of $5.00, $10.00, $15.00 or $20.00. 
G. Mid-Tier Prize - A prize of $25.00, $50.00, $100, $150 or $200. 
H. High-Tier Prize - A prize of $2,000 or $50,000. 
I. Bar Code - A 24 (twenty-four) character interleaved two (2) of five 
(5) bar code which will include a four (4) digit game ID, the seven 
(7) digit pack number, the three (3) digit ticket number and the ten (10) 
digit Validation Number. The bar code appears on the back of the ticket. 
J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the 
four (4) digit game number (1315), a seven (7) digit pack number, and 
a three (3) digit ticket number. Ticket numbers start with 001 and end 
with 075 within each pack. The format will be: 1315-0000001-001. 
K. Pack - A pack of "CASH EXTRAVAGANZA" Instant Game tickets 
contains 075 tickets, packed in plastic shrink-wrapping and fanfolded 
in pages of one (1). The packs will alternate. One will show the front 
of ticket 001 and back of 075 while the other fold will show the back 
of ticket 001 and front of 075. 
L. Non-Winning Ticket - A ticket which is not programmed to be a 
winning ticket or a ticket that does not meet all of the requirements 
of these Game Procedures, the State Lottery Act (Texas Government 
Code, Chapter 466), and applicable rules adopted by the Texas Lottery 
pursuant to the State Lottery Act and referenced in 16 TAC Chapter 
401. 
M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery 
"CASH EXTRAVAGANZA" Instant Game No. 1315 ticket. 
2.0 Determination of Prize Winners. The determination of prize win­
ners is subject to the general ticket validation requirements set forth in 
Texas Lottery Rule §401.302, Instant Game Rules, these Game Proce­
dures, and the requirements set out on the back of each instant ticket. 
A prize winner in the "CASH EXTRAVAGANZA" Instant Game is 
determined once the latex on the ticket is scratched off to expose 45 
(forty-five) Play Symbols. If a player matches any of YOUR NUM­
BERS play symbols to any of the WINNING NUMBERS play sym­
bols, the player wins the PRIZE for that number. If a player reveals a 
"dollar bill" play symbol, the player wins the PRIZE for that symbol 
instantly. If a player reveals a double dollar sign "$$" play symbol, the 
player wins 10 TIMES the PRIZE for that symbol! No portion of the 
display printing nor any extraneous matter whatsoever shall be usable 
or playable as a part of the Instant Game. 
2.1 Instant Ticket Validation Requirements. 
A. To be a valid Instant Game ticket, all of the following requirements 
must be met: 
1. Exactly 45 (forty-five) Play Symbols must appear under the latex 
overprint on the front portion of the ticket; 
2. Each of the Play Symbols must have a Play Symbol Caption under­
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 
3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 
4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 
5. The ticket shall be intact; 
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num­
ber must be present in their entirety and be fully legible; 
7. The Serial Number must correspond, using the Texas Lottery’s 
codes, to the Play Symbols on the ticket; 
8. The ticket must not have a hole punched through it, be mutilated, 
altered, unreadable, reconstituted or tampered with in any manner; 
9. The ticket must not be counterfeit in whole or in part; 
10. The ticket must have been issued by the Texas Lottery in an autho­
rized manner; 
11. The ticket must not have been stolen, nor appear on any list of 
omitted tickets or non-activated tickets on file at the Texas Lottery; 
12. The Play Symbols, Serial Number, Retailer Validation Code and 
Pack-Ticket Number must be right side up and not reversed in any man­
ner; 
13. The ticket must be complete and not miscut, and have exactly 45 
(forty-five) Play Symbols under the latex overprint on the front portion 
of the ticket, exactly one Serial Number, exactly one Retailer Validation 
Code, and exactly one Pack-Ticket Number on the ticket; 
14. The Serial Number of an apparent winning ticket shall correspond 
with the Texas Lottery’s Serial Numbers for winning tickets, and a 
ticket with that Serial Number shall not have been paid previously; 
15. The ticket must not be blank or partially blank, misregistered, de­
fective or printed or produced in error; 
16. Each of the 45 (forty-five) Play Symbols must be exactly one of 
those described in Section 1.2.C of these Game Procedures; 
17. Each of the 45 (forty-five) Play Symbols on the ticket must be 
printed in the Symbol font and must correspond precisely to the artwork 
on file at the Texas Lottery; the ticket Serial Numbers must be printed 
in the Serial font and must correspond precisely to the artwork on file at 
the Texas Lottery; and the Pack-Ticket Number must be printed in the 
Pack-Ticket Number font and must correspond precisely to the artwork 
on file at the Texas Lottery; 
18. The display printing on the ticket must be regular in every respect 
and correspond precisely to the  artwork on fi le at the Texas Lottery; 
and 
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19. The ticket must have been received by the Texas Lottery by appli­
cable deadlines. 
B. The ticket must pass all additional validation tests provided for in 
these Game Procedures, the Texas Lottery’s Rules governing the award 
of prizes of the amount to be validated, and any confidential validation 
and security tests of the Texas Lottery. 
C. Any Instant Game ticket not passing all of the validation require­
ments is void and ineligible for any prize and shall not be paid. How­
ever, the Executive Director may, solely at the Executive Director’s 
discretion, refund the retail sales price of the ticket. In the event a de­
fective ticket is purchased, the only responsibility or liability of the 
Texas Lottery shall be to replace the defective ticket with another un­
played ticket in that Instant Game (or a ticket of equivalent sales price 
from any other current Instant Lottery game) or refund the retail sales 
price of the ticket, solely at the Executive Director’s discretion. 
2.2 Programmed Game Parameters. 
A. Consecutive non-winning tickets in a pack will not have identical 
play data, spot for spot. 
B. The "$$" (win x 10) will only appear on intended winning tickets as 
dictated by the prize structure. 
C. The "DOLLAR BILL" (auto win) play symbol will never appear 
more than once on a ticket. 
D. No four or more duplicate non-winning prize symbols on a ticket. 
E. No duplicate WINNING NUMBERS play symbols on a ticket. 
F. No duplicate non-winning YOUR NUMBERS play symbols on a 
ticket. 
G. Non-winning prize symbols will never be the same as the winning 
prize symbol(s). 
H. No prize amount in a non-winning spot will correspond with the 
YOUR NUMBERS play symbol (i.e. 5 and $5). 
I. The top prize symbol will appear on every ticket unless otherwise 
restricted. 
2.3 Procedure for Claiming Prizes. 
A. To claim a "CASH EXTRAVAGANZA" Instant Game prize of 
$5.00, $10.00, $15.00, $20.00, $25.00, $50.00, $100, $150 or $200, a 
claimant shall sign the back of the ticket in the space designated on the 
ticket and present the winning ticket to any Texas Lottery Retailer. The 
Texas Lottery Retailer shall verify the claim and, if valid, and upon 
presentation of proper identification, if appropriate, make payment of 
the amount due the claimant and physically void the ticket; provided 
that the Texas Lottery Retailer may, but is not required, to pay a 
$25.00, $50.00, $100, $150 or $200 ticket. In the event the Texas 
Lottery Retailer cannot verify the claim, the Texas Lottery Retailer 
shall provide the claimant with a claim form and instruct the claimant 
on how to file a claim with the Texas Lottery. If the claim is validated 
by the Texas Lottery, a check shall be forwarded to the claimant in the 
amount due. In the event the claim is not validated, the claim shall be 
denied and the claimant shall be notified promptly. A claimant may 
also claim any of the above prizes under the procedure described in 
Section 2.3.B and Section 2.3.C of these Game Procedures. 
B. To claim a "CASH EXTRAVAGANZA" Instant Game prize of 
$2,000, or $50,000, the claimant must sign the winning ticket and 
present it at one of the Texas Lottery’s Claim Centers. If the claim is 
validated by the Texas Lottery, payment will be made to the bearer of 
the validated winning ticket for that prize upon presentation of proper 
identification. When paying a prize of $600 or more, the Texas Lottery 
shall file the appropriate income reporting form with the Internal 
Revenue Service (IRS) and shall withhold federal income tax at a rate 
set by the IRS if required. In the event that the claim is not validated 
by the Texas Lottery, the claim shall be denied and the claimant shall 
be notified promptly. 
C. As an alternative method of claiming a "CASH EXTRAVAGANZA" 
Instant Game prize, the claimant must sign the winning ticket, thor­
oughly complete a claim form, and mail both to: Texas Lottery Com­
mission, Post Office Box 16600, Austin, Texas 78761-6600. The risk 
of sending a ticket remains with the claimant. In the event that the 
claim is not validated by the Texas Lottery, the claim shall be denied 
and the claimant shall be notified promptly. 
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct a sufficient amount from the winnings of a person who has 
been finally determined to be: 
1. delinquent in the payment of a tax or other money collected by the 
Comptroller, the Texas Workforce Commission, or Texas Alcoholic 
Beverage Commission; 
2. delinquent in making child support payments administered or col­
lected by the Attorney General; 
3. delinquent in reimbursing the Texas Health and Human Services 
Commission for a benefit granted in error under the food stamp pro­
gram or the program of financial assistance under Chapter 31, Human 
Resources Code; 
4. in default on a loan made under Chapter 52, Education Code; or 
5. in default on a loan guaranteed under Chapter 57, Education Code. 
E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per­
son shall be withheld until the debt or taxes are paid. 
2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a  final determination by the Executive 
Director, under any of the following circumstances: 
A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 
B. if there is any question regarding the identity of the claimant; 
C. if there is any question regarding the validity of the ticket presented 
for payment; or 
D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia­
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 
2.5 Payment of Prizes to Persons Under 18. If a person under the age 
of 18 years is entitled to a cash prize of less than $600 from the "CASH 
EXTRAVAGANZA" Instant Game, the Texas Lottery shall deliver to 
an adult member of the minor’s family or the minor’s guardian a check 
or warrant in the amount of the prize payable to the order of the minor. 
2.6 If a person under the age of 18 years is entitled to a cash prize of 
more than $600 from the "CASH EXTRAVAGANZA" Instant Game, 
the Texas Lottery shall deposit the amount of the prize in a custodial 
bank account, with an adult member of the minor’s family or the mi­
nor’s guardian serving as custodian for the minor. 
2.7 Instant Ticket Claim Period. All Instant Game prizes must be 
claimed within 180 days following the end of the Instant Game or 
within the applicable time period for certain eligible military person­
nel as set forth in Texas Government Code, §466.408. Any prize not 
claimed within that period, and in the manner specified in these Game 
Procedures and on the back of each ticket, shall be forfeited. 
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2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of tickets ordered. The number of actual prizes available 
in a game may vary based on number of tickets manufactured, testing, 
distribution, sales and number of prizes claimed. An Instant Game 
ticket may continue to be sold even when all the top prizes have been 
claimed. 
3.0 Instant Ticket Ownership. 
A. Until such time as a signature is placed upon the back portion of an 
Instant Game ticket in the space designated, a ticket shall be owned by 
the physical possessor of said ticket. When a signature is placed on the 
back of the ticket in the space designated, the player whose signature 
appears in that area shall be the owner of the ticket and shall be entitled 
to any prize attributable thereto. Notwithstanding any name or names 
submitted on a claim form, the Executive Director shall make payment 
to the player whose signature appears on the back of the ticket in the 
space designated. If more than one name appears on the back of the 
ticket, the Executive Director will require that one of those players 
whose name appears thereon be designated by such players to receive 
payment. 
B. The Texas Lottery shall not be responsible for lost or stolen Instant 
Game tickets and shall not be required to pay on a lost or stolen Instant 
Game ticket. 
4.0 Number and Value of Instant Prizes. There will be approximately 
6,000,000 tickets in the Instant Game No. 1315. The approximate 
number and value of prizes in the game are as follows: 
A. The actual number of tickets in the game may be increased or de­
creased at the sole discretion of the Texas Lottery Commission. 
5.0 End of the Instant Game. The Executive Director may, at any time, 
announce a closing date (end date) for the Instant Game No. 1315 
without advance notice, at which point no further tickets in that game 
may be sold. The determination of the closing date and reasons for 
closing the game will be made in accordance with the instant game 
closing procedures and the Instant Game Rules, 16 TAC §401.302(j). 
6.0 Governing Law. In purchasing an Instant Game ticket, the player 
agrees to comply with, and abide by, these Game Procedures for In­
stant Game No. 1315, the State Lottery Act (Texas Government Code, 
Chapter 466), applicable rules adopted by the Texas Lottery pursuant 
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all 
final decisions of the Executive Director. 
TRD-201100633 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: February 16, 2011 
♦ ♦ ♦ 
Public Utility Commission of Texas 
Announcement of Application for Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas received an application on 
Northland Cable Properties, Inc., to amend a state-issued certificate of 
franchise authority (CFA), pursuant to §§66.001 - 66.016 of the Public 
Utility Regulatory Act (PURA). 
Project Title and Number: Application of Northland Cable Properties, 
Inc. for Amendment to a State-Issued Certificate of Franchise Author­
ity, Project Number 39141. 
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♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
The requested amendment is to expand the service area footprint to 
include the municipality of Roman Forest, Texas. 
Information on the application may be obtained by contacting the Pub­
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll free) (800) 735-2989. All inquiries should reference 
Project Number 39141. 
TRD-201100623 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 15, 2011 
Notice of Application for Service Area Exception 
Notice is given to the public of the filing with the Public Utility Com­
mission of Texas of an application on February 11, 2011, for an amend­
ment to certificated service area for a service area exception within Dal-
lam County, Texas. 
Docket Style and Number: Application of Southwestern Electric Co­
operative, Inc. to Amend a Certificate of Convenience and Necessity 
for Electric Service Area Exception within Dallam County. Docket 
Number 39138. 
The Application: Southwestern Electric Cooperative, Inc. (SEC) filed 
an application for a service area boundary exception to allow SEC to 
provide service to a specific customer located within the certificated 
service area of Rita Blanca Electric Cooperative, Inc. (RBEC). RBEC 
has provided a letter of concurrence for the proposed change. 
Persons wishing to comment on the action sought or intervene should 
contact the Public Utility Commission of Texas no later than March 
8, 2011, by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by 
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and 
speech-impaired individuals with text telephone (TTY) may contact 
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800­
735-2989. All comments should reference Docket Number 39138. 
TRD-201100624 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 15, 2011 
Notice of Application to Amend Certificated Service Area 
Boundaries 
Notice is given to the public of the filing with the Public Utility 
Commission of Texas of an application filed on February 9, 2011,  for  
an amendment to certificated service area boundaries within Cameron 
County, Texas. 
Docket Style and Number: Application of the Brownsville Public Util­
ities Board (BPUB) to Amend a Certificate of Convenience and Ne­
cessity for Service Area Boundaries within Cameron County (North 
Plaza). Docket Number 39130. 
The Application: The application encompasses an area of land which 
is singly certificated to American Electric Power Company (AEP), for­
merly known as Central Power & Light (CP&L), and is within the cor­
porate limits of the City of Brownsville. BPUB received a letter request 
from Rafael Chacon requesting BPUB to provide electric utility service 
to a 7.602-acre tract of property. The estimated cost to BPUB to pro­
vide service to this proposed area is $13,693.56. The area is presently 
undeveloped. AEP and BPUB each have distribution facilities in the 
area needed to provide service. If the application is granted, the area 
would be dually certificated for electric service.  
Persons wishing to comment on the action sought should contact the 
Public Utility Commission of Texas no later than March 8, 2011, by 
mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at 
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com­
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735­
2989. All comments should reference Docket Number 39130. 
TRD-201100622 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 15, 2011 
Notice of Application for Waiver of Denial of Numbering  
Resources 
Notice is given to the public of the filing with the Public Utility Com­
mission of Texas of an application on February 14, 2011, for waiver 
of denial by the Pooling Administrator (PA) of Sprint Communica­
tions Company L.P.’s (Sprint) request for assignment of one (1) thou-
sand-block of numbers in the Grand Prairie rate center. 
Docket Title and Number: Petition of Sprint Communications Com­
pany L.P. for Waiver of Denial of Numbering Resources for Grand 
Prairie Rate Center, Docket Number 39143. 
The Application: Sprint requested one (1) thousand-block of numbers 
on behalf of its customer, Time Warner Cable, in the Grand Prairie 
rate center. Sprint submitted an application to the PA for the requested 
blocks in accordance with the current guidelines. The PA denied the 
request because Sprint did not meet the months-to-exhaust and utiliza­
tion criteria established by the Federal Communications Commission. 
Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free 
at (888) 782-8477 no later than March 7, 2011. Hearing and speech 
impaired individuals with text telephones (TTY) may contact the com­
mission at (512) 936-7136 or toll free at (800) 735-2989. All comments 
should reference Docket Number 39143. 
TRD-201100625 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 15, 2011 
Texas State University-San Marcos 
Award of Consultant Contract Notification 
Texas State University-San Marcos ("Texas State") in accordance with 
the provisions of Texas Government Code, Chapter 2254, entered into 
a contract for consulting services with MGT of America, Inc. ("Con­
sultant"), as more particularly described in the invitation to consultants 
to provide consulting services, published in the December 24, 2010, 
issue of the Texas Register (35 TexReg 11766). 
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♦ ♦ ♦ 
♦ ♦ ♦ 
Project Description:
 
In accordance with the invitation and Consultant’s response, Consul­
tant shall prepare a "Market and Financial Feasibility Review" of the
 
Texas State campus housing system.
 
Name and address of Consultant:
 
MGT of America, Inc.
 
2123 Centre Pointe Boulevard
 
Tallahassee, FL 32308
 
Total Value of Contract:
 
$94,545.00
 
Contract Dates:
 
The Contract was executed on February 15, 2011 with an effective date
 
of February 21, 2011.
 
Due Dates and Contract Products:
 
Project Initiation - February 15, 2011
 
Student Housing Visioning Sessions - March 15, 2011
 
Lifestyle Market Viability Analysis - April 22, 2011
 
New Construction Analysis and Project Direction - May 9, 2011
 
Financial and Operational Review - May 27, 2011
 
Market and Financial Feasibility Review Report - June 13, 2011
 
TRD-201100626 
Robert C. Moerke 
Director of Contract Compliance 
Texas State University-San Marcos 
Filed: February 15, 2011 
The University of Texas System 
Award of Consultant Contract Notification 
The University of Texas Southwestern Medical Center at Dallas ("Uni­
versity"), in accordance with the provisions of the Texas Government 
Code, Chapter 2254, entered into a contract for consulting services 
("Contract") with Grenzebach Giler and Associates, Inc. ("Consul­
tant") as more particularly described in the Invitation for Consultants 
to Provide Offers of Consulting Services ("Invitation"), published in 
the October 15, 2010, issue of the Texas Register (35 TexReg 9435). 
Project Description: 
In accordance with the Invitation and Consultant’s response thereto, 
Consultant shall provide University with a comprehensive examination 
and evaluation of University’s current institutional advancement infor­
mation management system, with a primary focus on data management 
practices (gift processing and records management), and identifying 
core system competencies required to support current and long-term 
needs of University fundraising programs. Based upon the evaluation 
of information management requirements, Consultant shall also pro­
vide University with an analysis of the merits of proposed software 
systems that are in review for consideration by University. 
Name and Address of Consultant: 
Grenzebach Giler and Associates, Inc. 
401 North Michigan Avenue, Suite 2800 
Chicago, IL 60611 
Total Value of Contract: 
$68,116 
Contract Dates: 
The Contract was executed by Consultant on January 27, 2011, and 
by University on January 21, 2011, and dated effective on January 31, 
2011. 
Due Dates for Contract Products: 
The consulting services will be completed and delivered to University 
no later than May 6, 2011. 
The term of the Contract expires on May 6, 2011. 
TRD-201100612 
Francie A. Frederick 
General Counsel to the Board of Regents 
The University of Texas System 
Filed: February 15, 2011 
Texas Water Development Board 
Request for Statements of Qualifications for Water Research 
Study Priority Topics  
The Texas Water Development Board (board) requests the submission 
of Statements of Qualifications from interested applicants leading to 
the possible award of contracts for state fiscal year 2011 to conduct 
water research on five priority topics. The total amount of the grants 
awarded by the board shall not exceed $500,000 from the Research 
and Planning Fund. Rules governing the Research and Planning Fund 
(31 Texas Administrative Code (TAC) Chapter 355) are available 
upon request from the board, or may be found at the Secretary of 
State’s Internet address: http://www.sos.state.tx.us/tac/; then sequen­
tially select, "TAC Viewer," "Title 31," "Part 10," "Chapter 355,." 
and "Subchapter A." Guidelines for responding to this request for 
Statements of Qualifications, which include an application form and 
detailed information on the research topic, will be available at the 
board’s website at: http://www.twdb.state.tx.us/publications/request­
forproposals/requestforproposals_index.asp, or will be provided upon 
request. 
Description of the Research Objectives and Purpose 
Statements of Qualifications are requested for the following five prior­
ity research topics. 
Unified costing tool for regional water planning (not to exceed 
$100,000) 
Texas’s regional water planning process requires development of cost 
estimates as a part of evaluating and recommending water management 
strategies. Although all project cost estimates must incorporate the ba­
sic elements required by TWDB rules and guidance, the underlying 
costing source data, methodology, and reporting of each of the 16 re­
gions cost estimates nevertheless varies depending upon assumptions 
employed by the technical consultants preparing the estimates. This 
produces inconsistency in the costs that are aggregated in the state wa­
ter plans and makes it difficult to extract and make comparisons of par­
ticular types of projects or cost elements from multiple regional water 
plans. 
To ensure that project cost estimates, like estimates of project water 
yields, are consistent and comparable statewide, research is needed to 
develop a standard costing tool that will be used by regional water plan­
ning groups and their consultants to develop water management strat­
egy cost estimates. 
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The purpose of the research is to develop a spreadsheet tool that will 
provide a common platform on which each region can assemble robust 
cost estimates for projects, including conservation, in a similar fashion 
while allowing for local information to be incorporated. The cost esti­
mating tool will reduce the expense of developing and updating project 
cost estimates and improve the quality and usefulness of cost estimates 
in regional and state water plans. 
The selected research team should: 
1. Develop a set of source cost tables for facilities typically used in 
costing (such as pipe, pump stations) to include: 
a. an underlying historical cost source database (for example, pub­
lished costs; historical data) on which costs are constructed; 
b. a flexible data structure that can be updated and customized based 
on local actual cost data; 
c. a means to calibrate the costing curves against historical data. 
2. Develop costing model spreadsheets that incorporate the cost tables 
and each water management strategy’s unique attributes to calculate 
the costs of water management strategies including: 
a. water development strategies (for example, reservoirs, pipelines, 
pump stations, well fields); 
b. conservation strategies (to incorporate methodologies from previous 
TWDB-funded research); 
c. drought management strategies (estimating the probable economic 
costs of demand management in a way that allows regional water plan­
ning groups to make reasonable comparisons to the alternative financial 
costs of developing water projects; to incorporate methodologies from 
previous TWDB-funded research). 
3. Develop a tool to produce estimates of total capital costs, project 
costs, debt service, annual costs, and unit costs. 
4. Develop a tool to facilitate apples-to-apples comparisons by provid­
ing discounted present value unit cost estimates of project water supply 
to normalize for variable project start dates and annual costs. 
5. Ensure that the tool output provides a detailed breakdown of cost 
estimates that will allow modification of formats in accordance with 
TWDB guidelines. 
6. Include cost elements including, but not limited to, land purchase 
broken down by major infrastructure component, surveying, infrastruc­
ture components, interest during construction, mitigation, environmen­
tal studies, and engineering and legal costs. 
7. Provide a user’s manual explaining how to use and update the tool 
calculators and data platform; the assumptions on which the tool is 
based; and suggested alternative cost estimating methods that may be 
considered when better local data is available. 
8. Base all cost sources and methodologies on generally recognized 
industry standards and regional water planning rules and guidance and 
allow for updates to the tool in response to changes in rules and/or data. 
Beneficiaries of the research would include: 
1. regional water planning group members; 
2. stakeholders; 
3. Texas Water Development Board; 
4. Texas Commission on Environmental Quality; 
5. Texas Parks and Wildlife Department; 
6. U.S. Army Corps of Engineers; 
7. Texas Department of Agriculture; 
8. cities and water utilities being planned for in the plans; and 
9. technical consultants assisting regional water planning groups in 
preparing the planning documents. 
Among the questions that the research will answer: 
1. What are the best data sources and methodologies for developing 
cost estimates across the state? 
2. What are the appropriate cost details and assumptions that should be 
used to calculate total project costs for each water management strat­
egy? 
3. Are there better ways to present water management strategy costs? 
4. How flexible can the standard costing tool be while maintaining its 
integrity and usefulness? 
Developing practical alternatives to pilot plant studies for innova-
tive water technologies (not to exceed $150,000) 
Brackish groundwater desalination is a key component of the water 
supply portfolio in Texas. Almost all desalination facilities and many 
water reuse facilities in Texas use reverse osmosis membrane processes 
for water treatment. One of the major limitations of reverse osmosis 
membrane processes is the accumulation of dissolved, colloidal, or bi­
ological materials on the membrane surface, which inhibits fresh water 
production through the membrane. The process is known as membrane 
fouling, which ultimately requires existing membranes to be replaced 
with new ones. 
Most of the reverse osmosis membrane facilities replace their mem­
branes once every 10 years. However, with the rapid improvement in 
membrane performance, new generation membranes are being devel­
oped every three to five years. Compared to older generation mem­
branes, new generation membranes provide much better performance 
in terms of productivity and efficiency. 
In accordance with 30 TAC §290.42(g), membrane filtration is con­
sidered as an innovative water technology; as such, in Texas, mem­
brane filtration projects are required to conduct a full-scale pilot test 
of membrane processes to qualify new membranes for use in existing 
plants. Conducting a conventional pilot test is costly and time consum­
ing. High costs of traditional pilot tests are a deterrent for small-scale 
facilities that are considering replacing older generation membranes 
with the recently developed membranes. 
The study is designed to aid regional water planning groups, opera­
tors and designers of brackish groundwater desalination facilities. The 
desired study will focus on reverse osmosis membrane processes for 
brackish groundwater desalination and will include the following tasks: 
1. Perform a literature search to identify and document the current 
state of technology and applicable legal issues related to conventional 
pilot testing of different types of membrane processes: micro-filtration, 
ultra-filtration, nano-filtration and reverse osmosis. 
2. Develop and demonstrate cost-effective alternative approaches to 
conventional brackish groundwater reverse osmosis pilot testing for 
regulatory approval. Alternative approaches may include, for example, 
desktop models and modified pilot plant studies. 
3. Coordinate with the Texas Commission on Environmental Quality 
to validate the effectiveness and acceptability of the recommended al­
ternative approaches. 
4. Develop a cost analysis of conventional and recommended alterna­
tive approaches. 
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5. Prepare a guidance document to implement recommended alterna­
tives to conventional pilot test methods for brackish groundwater re­
verse-osmosis membrane desalination processes. 
Evaluation of Natural Resources Conservation Service flood and 
sediment control structure conditions to better estimate erosion 
rates (not to exceed $75,000) 
Between 1948 and 1998 the National Resources Conservation Service 
assisted local sponsors in constructing nearly 2,000 small floodwater 
retaining structures across Texas, primarily to provide flood protection 
upstream of major flood control reservoirs. Secondary benefits of these 
structures include sediment retention and in some cases water supply. 
Over time these structures have filled with sediment and lost their re­
tention capacity. Over 450 structures are now over 50 years in age, 
and while some structures have nearly filled with sediment, others ap­
pear to be exceeding their design lives and have significant retention 
capacity remaining. The proposed research will evaluate the degree 
to which targeted National Resources Conservation Service structures 
have filled with sediment to determine or verify sediment erosion rates 
and sediment loads in their contributing watersheds. The study will be 
coordinated with TWDB and National Resources Conservation Service 
to help identify and compile historical data available for this purpose 
and to identify candidate structures that can be surveyed to provide ad­
ditional information. A component of this study includes collection of 
new data at targeted structures and developing methods by which to 
efficiently obtain this information. 
Prior to the mid 1980s, the National Resources Conservation Service 
conducted surveys on flood control structures in Texas to evaluate their 
conditions. Information describing the state of these structures up to 
that time may have been archived at universities and will need to be 
located and evaluated for its utility. Since the mid 1980s no regular 
surveys have been conducted on these structures and their current con­
ditions are not well known or documented. The large number of struc­
tures in existence represents a large untapped source of information 
regarding erosion rates and sediment loads for watersheds in Texas. 
Comparing current sediment contents to design or as-built dimensions, 
if this information can be obtained, or to information obtained in past 
surveys would allow an estimate of erosion rates and sediment loads 
produced by different watersheds across the state. Although many of 
these structures were designed with a 50-year life with the assumption 
that their sediment pools would fill in that time, some of these structures 
still have ample capacity. This study will attempt to determine actual 
erosion rates and sediment loads, and secondarily to relate differences 
between these rates in different watersheds to significant parameters 
such as soil types, land use, rainfall rates, and other related parameters. 
The selected research team will: 
1. Coordinate with TWDB to identify watersheds, flood control struc­
tures, and reservoirs of primary interest for this study. 
2. Coordinate with TWDB and National Resources Conservation Ser­
vice to identify relevant data sets including past survey information, 
design or as-built structure dimensions, and existing estimates of ero­
sion rates and sediment loads in Texas. 
3. Develop methods to effectively and efficiently measure or estimate 
current sedimentation in flood control structures based on their current 
conditions. This may require further coordination with district State 
Soil and Water Conservation Board offices to ensure access to the struc­
tures of interest. 
4. Coordinate with TWDB to identify which and how many structures 
to evaluate within budget constraints using the methods developed by 
the team. 
5. Estimate erosion rates and sediment loads for watersheds upstream 
of targeted structures using methods developed in the previous steps. 
6. Compare erosion rates and sediment loads developed in this study to 
other estimates, and where discrepancies exist, determine reasons for 
the differences. 
Among the questions the selected team should answer are: 
1. What are the erosion rates and sediment loads for selected water­
sheds based on the methods developed in this study? 
2. Can sedimentation conditions in NRCS structure and the methods 
developed in this study be used to provide accurate sediment erosion 
rates in upstream watersheds and sediment loads for downstream reser­
voirs? 
3. What are sediment loads to downstream reservoirs based on methods 
developed in this study? 
4. How do these sediment loads compare to sedimentation conditions 
in Texas reservoirs based on hydrographic surveys? 
5. Which reservoirs in Texas are at greatest risk for loss of storage 
capacity due to sedimentation? 
Lifetime cost/benefit assessment of natural channel design versus 
traditional stormwater infrastructure (not to exceed $100,000) 
Natural Channel Design techniques are currently being employed for a 
number of reasons: stream stability, functional uplift, and water qual­
ity being the most common. However, the conventional thinking is 
that the utilization of Natural Channel Design represents a trade-off or 
compromise from the most efficient channel design, as Natural Chan­
nel Design techniques might require more right-of-way or may involve 
a higher construction cost. However, experience suggests that this con­
ventional thinking may not be correct; or at the very least the relative 
costs may be substantially overstated while the relative benefits may 
be understated. Based on this likely misunderstanding of the benefits 
and costs of Natural Channel Design, there is a great need for research 
to attempt to better quantify and understand the benefits and costs as­
sociated with natural channel design, especially when compared to tra­
ditional channelization techniques employed in stormwater infrastruc­
ture. 
Over the years, the techniques employed to manage stormwater have 
evolved. At one point, the common thinking was that the most effi ­
cient way to manage stormwater was to drain it quickly and efficiently 
away from trouble areas. Over the years, this thinking has changed, as 
this approach mainly resulted in moving problems downstream. Con­
sequently, the use of stormwater detention become more common to 
relieve streams of the pressures from upstream development and to re­
duce flood flows. But the urbanization of areas still often requires the 
manipulation of the natural stream. 
This is caused by: 
1. Changing upstream conditions result in changes to flows and bed-
loads, resulting in the erosion and incision of streams; 
2. The need for outfall depth for developments, requiring the deepening 
of streams; and 
3. Additional desires to reduce flooding. 
In addition, many manmade or channelized streams have suffered sig­
nificant aggradation and degradation, resulting in loss of function in 
areas of flood control, water quality, and ecological health. 
The most "efficient" channel, one that is trapezoidal in shape, heavily 
maintained, and often armored, is often constructed to address drainage 
concerns. It is commonly accepted that such a channel results in a com-
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promise to the natural environment and to water quality, but it is also 
commonly accepted that such a channel is better at addressing the "pri­
mary" function, which is flood control. It is generally accepted that 
Natural Channel Design channels better address full functional uplift 
and water quality, but at a compromise to cost and effectiveness. How­
ever, experience in certain regions suggests that Natural Channel De­
sign techniques may perform better than generally understood in areas 
of flood control function and cost. This is based upon the following: 
1. Natural Channel Design channels do not require heavy armoring, 
resulting in substantial savings in construction; 
2. Natural Channel Design channels are, by definition, more stable and 
require much less regular maintenance; 
3. Natural Channel Design channels should not require major repairs; 
and 
4. Natural Channel Design channels provide functional lift that should 
be recognized as an economic benefit. 
The primary benefit of  the  Natural  Channel Design approach is 
that stream stability is provided in a way that maximizes ecological 
functions. For this reason, regulatory agencies across the country 
are increasingly advocating the Natural Channel Design approach to 
address stream stability issues, rather than more traditional hardening 
approaches (concrete, rip-rap) that are becoming increasingly difficult 
to permit. These regulations have made their way to Texas, and the 
U.S. Army Corps of Engineers Galveston and Fort Worth Districts 
are currently developing new guidelines for working within Texas 
streams. The proposed research would benefit any municipality, 
individual, or organization in the State of Texas who is charged 
with the use and protection of the state’s water resources, such as 
regional water districts, water authorities, municipal water programs, 
regulatory agencies, and private landowners. These groups will need 
to evaluate new ways to handle stormwater and stream stability issues 
in the future that minimize the impact to the environment and stream 
ecosystems. One important aspect of their decision making will be the 
costs involved. Advocates for Natural Channel Design propose that 
the practices can achieve the same stormwater discharge requirements 
as traditional methods, but with improved water quality and ecosystem 
benefits, and lower costs. Lower costs are expected due to reduced 
long-term maintenance needs, and some Natural Channel Design 
approaches also have lower installation costs than more traditional 
methods. 
The proposed research will seek to answer the following questions: 
1. Are Natural Channel Design techniques appropriate for use in 
Texas? What adjustments and modifications are likely needed as com­
pared to projects that have been completed on the east coast? These 
questions will be answered by analyzing data from Natural Channel 
Design projects completed in other regions and from observations and 
data collected from Texas streams and conveyances. 
2. How does Natural Channel Design and traditional stormwater 
practices compare regarding ecological and water quality benefits? 
The primary focus of this research will be to evaluate the comparative 
economic costs of the two practices; however, in light of regulatory 
changes that are being enacted, it is important to compare the practices 
from an ecological and water quality standpoint as well. 
3. What is the difference in costs between NCD and more traditional 
stormwater conveyance projects? NCD projects would include those 
that incorporate reconnecting the stream with its floodplain (either rais­
ing the stream or excavating a floodplain), restoration of channel pat­
tern, and use of instream structures to provide stability and habitat, and 
vegetation for stability. Traditional stormwater conveyance projects 
would include excavated flood channels, pilot channels, and hard sta­
bilization (rip-rap, concrete, gabions, etc.). Cost analyses would look 
at design, installation, and long-term maintenance costs of each prac­
tice and provide comparisons for different situations. 
Establishing a subdivision-scale rainwater harvesting system (not 
to exceed $75,000) 
Roof-based rainwater harvesting is one of a limited number of water 
supply options available in some rural areas of Central Texas that are 
running out of the more traditional supplies such as groundwater and 
surface water. While rainwater harvesting systems have become pop­
ular and commonplace at individual homes, few if any exist as part of 
an integrated system on a neighborhood or subdivision scale. 
The integrated system envisioned here consists of individual buildings 
in a subdivision harvesting rainwater from their own roofs and routing 
this water to a cistern integrated into or associated with each building. 
In essence, each building will consist of a self-contained water supply 
system including all facilities required to filter, treat, and disinfect the 
water so that it can be used to supply all water demands within and 
around that building. However, all buildings would be connected to a 
subdivision-wide water system designed to provide a backup supply. 
Subdivision-scale integrated systems offer several advantages includ­
ing the opportunity to incorporate reliable and robust backup supply 
systems to meet shortages. However, there is not much information 
currently available on the design, costs, feasibility, and regulatory re­
quirements for such large-scale systems and on the effect that such sys­
tems may have on the environment, particularly the hydrologic envi­
ronment. 
The proposed study will examine the feasibility of and requirements for 
implementing subdivision-scale rainwater harvesting systems in rural 
Central Texas that can provide a continuously-assured water supply 
to users in the subdivision. It will also examine the effects that these 
large-scale systems may have on the hydrologic environment. 
The study will result in a roadmap that can provide guidance to commu­
nities and the public interested in pursuing subdivision-scale rainwater 
harvesting systems. If feasible, this water supply strategy may help re­
lieve stress on aquifers that have been experiencing significant water 
level declines. 
The desired study will include the following tasks: 
1. Examine the feasibility of developing subdivision-scale, roof-based, 
rainwater harvesting systems in rural Central Texas; 
2. Define the infrastructure requirements for the system (individual 
homes and the integrated system); 
3. Assess backup water supply options for the system including costs, 
permitting requirements, and other relevant issues; 
4. Examine the impact of the system on the local hydrologic environ­
ment; 
5. Identify and assess permitting and other regulatory issues that may 
govern these large-scale systems; and 
6. Conduct a cost analysis of implementing the subdivision-scale 
rainwater harvesting strategy including impacts to the marketability of 
homes that employ the strategy. 
Deadline for Submittal, Review Criteria and Contact Person for 
Additional Information 
Historically Underutilized Businesses (HUBs) are encouraged to sub­
mit Statements of Qualifications and/or participate as subcontractors in 
the water research program. As instructed at Texas Government Code 
§2161.252 and 34 TAC §20.14, if the anticipated cost of the study is to 
exceed $100,000, the applicant must complete a HUB Subcontracting 
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Plan according to: http://www.tbpc.state.tx.us/communities/procure­
ment/prog/hub/hub-subcontracting-plan. 
All applicants must obtain the board’s guidelines for responding to 
the Statements of Qualifications. 
The guidelines are available at http://www.twdb.state.tx.us/publica­
tions/requestforproposals/requestforproposals_index.asp. 
Ten double-sided, double-spaced copies and one CD with a copy of the 
application in .pdf format of a completed Statement of Qualifications 
must be filed with the board prior to 12:00 p.m. on Monday, April 
18, 2011. Respondents to this request shall limit their Statement of 
Qualifications to the size previously mentioned, excluding the resumes 
of the project team members. 
Statements of Qualifications can be directed either in person to Mr. 
David Carter, Texas Water Development Board, Stephen F. Austin 
Building, Room 610D, 1700 North Congress Avenue, Austin, Texas; 
or by mail to Mr. David Carter, Texas Water Development Board, P.O. 
Box 13231 - Capitol Station, Austin, Texas 78711-3231. 
TRD-201100617 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Filed: February 15, 2011 
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How to Use the Texas Register 
Information Available: The 14 sections of the Texas 
Register represent various facets of state government. Documents 
contained within them include: 
Governor - Appointments, executive orders, and
proclamations. 
 Attorney General - summaries of requests for opinions,
opinions, and open records decisions. 
Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 
opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 
Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 
Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 
Tables and Graphics - graphic material from the proposed,
emergency and adopted sections. 
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 
Review of Agency Rules - notices of state agency rules 
review. 
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on
page 2402 of Volume 36 (2011) is cited as follows: 36 TexReg 
2402. 
In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “36 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 36 TexReg 3.” 
How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 
Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 
format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 
Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC. 
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac.
The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company
(800-328-9352). 
The Titles of the TAC, and their respective Title numbers are: 
1. Administration 
4. Agriculture
 7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services
 28. Insurance 
30. Environmental Quality
31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections
40. Social Services and Assistance
 43. Transportation 
How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 
How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period
covered by the table, the rule’s TAC number will be printed with
the Texas Register page number and a notation indicating the type
of filing (emergency, proposed, withdrawn, or adopted) as shown
in the following example. 
TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
 
